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PRACTICE OF LAW: Bef'ore State Boards; B~ue Sky Commissioner, 
etc. 

Octob~r 1, 1937. 

Honorable Russell l-aloney, 
Commissioner of Securities, 
Secretary of State ' s Office , 
Jefferson City, Missouri . 

~ear Mr. U~oney: 

We have your request of February 25 , 1937 , for 
an opinion of this office , reading as follows: 

•This department is desirous of obtain­
ing from you an opinion regBr' ding too 
practice before this co~ssion by per­
sons not licensed aa Uissouri l awyers . 
Of course, it is understood that any 
person may appear in his own behalf and 
this office does not intend to restrict 
that privil ege in any way and your opin­
ion is so gbt onl y as to persons ap­
pearing in a representative capacity. 

"If you will permit me I would like to 
offer the following which will give 
you some idea of our attitude in the 
matter . v:e are frequently confront -
ed with a probl em of having a stock 
deal brou ght here for r egistration 
where the issuing corporation is a 
foreign corporation, the asse ts be­
lUnd the securities are in anot her 
state , the underwriters and the brok­
ers are residents of other states and 
the. attorneys representing the corpora­
tion are not licensed to practice in 
~issouri and not residents of this 
state . In such a case it is our per­
sonal feeling that none of these par­
ties owe to this commission or to the 
state of Missouri any moral obligation 
from any standpoint nor are they subject 
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con t. rol or regula tiona by us other than for 
violation of some part or provision of the 
securities law. 

"It would be much to our liking if every is­
sue comi ng to this department could at least 
be presented to us by a resident lawyer of 
laissouri . We would like to have your opinion 
cover the following points . 

FI RST : Practice before the Commissioner 
of ~ecuritiea constitute the prac­
tice of law, and 'is restricted to 
attorneys !' 

siCOND ' The restriction of practice be­
fore this co~saion to members of 
the Missouri Bar holding the Bar 
enrollment receipt frob the circuit 
clerk of their county as is other­
wise required of all lawyers in 
this state. 

I 

THI RD : The Commissioner of Securities may 
by rule require the certificate of 
a reputable lawyer licensed to prac­
tice in Missouri !' " 

For the purpose of this opinion we shall treat each 
of the foregoing divisions separ~telyf 

I ,. 

Practice before t he Commis­
sioner of Securities consti­
tutes the practice of law, 
and is restricted to attor­
neys . 

An examination of the statutory law os Missouri re­
veals that securities may or may not be exempt from "the ?Us­
aouri Securities Act . " If not exempt they may be r egistered 
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either by (l) notification, or (2) qualification. Both 
methods of registration require the preparation of statemanta 
and applications in conformity wi.th state l aw and the rules 
of the commissioner of Securities . Sections 7728, 7729 and 
7730 R. s . Mi.ssouri , 1929 . \i.hen iecuritiea are registered by 
qualification, one of t he rules of the Commissioner of Securi­
ties is as follows: 

"Form Q is to be used for all applica-
tions for registration by quali f i cation, 
except investment corporations . This in­
cludes manutactiring corporations , mining, 
oil royalt ies and drilling , real estate 
and cemetery promotions where bonds , stocks 
or debenture a are involved, installment in­
vestment certificates not supported by a 
portfolio of •tocka (portfolio issues must 
use Investment Trust form) , breweries and 
distille ries , sale of oil ahead of the 
drill , etc . Ye require the certificate of 
~ reputable l i!yer that the issue Is val id a 
and legal, _!!!S! the corporation, express trust 
~ association has been legally formed and 
is in good atanding:---JJining and oil deal s 
must furni sh geological report signed by 
Dr . H. A .~ehler , State Geologist of Mis­
souri , Rolla , ~o . See that every exhibit 
required by Form Q is filed, each exhibit 
s igned by the president and secretary of t he 
applicant . Avoid riders on Form Q, and use 
additional exhibits instead of riders . Ac­
tual balance aheet and pro 'forma bal ance 
aheet must be signed by the accounting con­
cern, and in addition to the firm name , the 
name of the resident partner should be signed . " 

The application of dealers and salesmen must be in 
writing . Section 7744 R. s . Missouri 1929 . Even though forma 
are provided for all the necessary steps in the registration of 
securities, and all that is required is the filling out of such 
rorma , yet such practice calls for legal skill and training and 
ia the preparation of written instruments within the practice 
of law. In re: Matthews (ldL~o 1936) 62 Pac . 578 • 
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The commissioner is required to hold hearings, Sec­
tions 7729, 7736, 773~, 7743, 7745, R. s. Missouri 1929 , and 
appeals from the final order of the commissioner are authoriz­
ed, 7729 , 7743 R. s. Mo . 1929. Witnesses may be subpoenaed by 
either the party or the commissioner of securities , and may 
be compelled to testify under oath. Depositions may be taken 
as in civil cases . 7737 B: s . Mo . '1929. 

These powers are similar to those dele gated to and 
exercised by the Public Service Commission of I.lissouri . There 
hearings may be held • witnesses examined and questions of law 
and of fact passed upon and the decision of the Public Service 
Co~ssion reviewed by the Courts . Sections 5232, 5233, 5234 
R. s . Mo . 1929 . 

These activities before t he Public Service Commission 
have been held to constit ute the practice of law, and laymen 
who engaged in such practices held guilty of contempt by the 
Supreme Court of t h is State in Clark vs . Austin, et al . 101 
S. W. (2d) 977 . In that opinion the Supreme Court , en bane, said, 
l.e . 982: 

• It would be difficult to give an all­
inclusive definition of the practice ot 
~aw, and we will not attempt to do so . 
It will be sufficient for present pur­
poses to say that one is engaged in the 
practice of law when he ,. for a valuable 
consideration, engages in the business 
of advising persons , firms • associations 
or corporations as to their rights under 
the l aw or, appears in a representative 
capacity as an advocate in proceedings 
pending or prospective, before any court , 
commissioner , referee , board, body, com­
~ttee or commission constit uted by law 
or authorized to settl e controversies , 
and there~ in sueh representative capac­
ity, performB any act or acts for t he 
purpose of obtaining or defending the 
rights of their clients under t he law. 
Otherwise stated. one who, in a repre­
s entative capacity, engages in the 
business O·f advising clients as to t heir 
right s under the law, or while so en­
gaged, performs any act or acts either 
1n court or outside of court for t hat 



Honorable Russell Maloney . 
/( . , . I 
Mr40·, 1937 . 

purpose ., is engaged 1n the practice of 
law. Rhode Island Bar Association et al . 
vs . Automobile Service Association, supra; 
People ex rel . Illinois Bar Association 
et al . v . Peopl es Stock Yards State Bank, 
supra; Fitchette vs . Taylor (1"1nn. ), 
254 N. W. 910, 94 A.L . n~ 336, In Re : ~~­
can, 83 S. c . 186 ., 65 S . ~ . 210, 24 L. R. A. 
(N. s . ) 750; Boyk1n vs. Hopkins ., 174 Ga . 
511., 162 s . ~ . 796 . " 

In t he Austin case, supra, the three opinions or 
the Court are exhaustive of research ., unanswerable and funda­
mentally sound in principle . There can no longer be any doubt 
t hat the practice before a state commission ., such as outlined 
above ., is the practice of law. 

It is the opinion of this office that to practice 
as herein outlined before the Commisaioner of Securtties is 
l~ted to licensed attorneys . 

I I . 

The r estriction of practice 
before this c ommission to 
members of t he Uissouri Bar 
holding the Bar enrol lment 
r ece ipt from the circuit 
clerk of their county as is 
otherwise required of all law­
yers in this state . 

The answer to this question principally invol vea tile 
right of non- resident attorneys to practice law in thia atate . 
No such righ.t exists and t he liP pearance or non- resident attor­
neys in this state ~or the purpose of prac ticing l aw is a bare 
and l~ted courtesy extended by this state to such non-res idents . 
In Mason vs . Pi1keo, 59 Pa. ( 2 ) 1087, l . c . 1097, an Idaho Court 
aaidJ 

" The pr1v11ege o~ appearing aa couns e 1 
1n our cou rts is granted to non- resident 
attorneys , not as a right , but as a 
courtesy-If- * ·~." 
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~o the same effect is In rei Dobbs , 285 N . Y.~ . 24 • 
This same general rule is applicable to Missouri. 

Considerable investigation has been made with refer­
ence to the treatment of this subject i n other states . In 
some states little or no ~astriction is ~posed on non-resident 
attorneys who wish to practice occasionally or frequently 1n 
that stat e . This is particularly true in the states of North 
Dakota, Nebraska .. Oklahoma. Kentucky, Maine . Maryland, Utah. 
Ohio and ~isconsin. Other states permit non-resident attor­
neys having occasional business to be admitted prt hac vice 
{for t h is occasion) in the discretion of the Cour OO?ore whom 
the non-resident attorney appears . 'l'h.is is the rulo in New 
Jersey and Delaware . In a receivership sale of assets of a 
corporation one of the bidders appeared in Court in New Jersey 
by a New York attorney. Tb!t_New Jerpy Court helQ that the 
~ Ygrk at~orne¥- The New Jersey Court held that the New 
York attorney being in court alone, ~ having associated ~ 
h~ a New Jersey Solicitor, had no audience in the court and wae 
not entitled to be introduced prl hac vice. In fie: Ne"r~ Jersey 
Refrigerating Company. 1 26 Atl. 74." -

other states have reciprocity provisions wherein non­
resident attorneys are extended the same comity as their home 
state extend~ to resident attorneys from other states . This ia 
the rule in ~uisiana. No.r th Carolina and Florida. In West 
Virginia non-resident attorneys may practice law by submitting 
to the court certain evidence of t he attorney's authority to 
praotiee in his home atate. othe r states require non- resident 
attorneys who wiah to appear occasionally in litigation to as­
aociate with them some resident counsel . This appears to be 
true in California, New York, New Mexico, Virginia• ~ashington, 
Idaho and is the general practice in South Dakota. Other states 
deny to non-resident attorneys the privilege of signing pleadings . 
This is true in I:levada, Minnesota and Pennsylvania. On this 
question t he Supreme Court of Minnesota 1B . Ver~ vs . Barnes, 
191 N. Y. 589, 31 A. L. R. 707, l.c. 709 , said: 

"But they have no authority to commence 
actions in courts of this state (Francis 
vs . Knerr, 149. Minn. 1 22, 1 82 N. W. 988} , 
and hence ~ prevailing practice .!,! i2_ 
associate a res ident attorney as the attor-
ney Of record. H - --
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The State of Oregon 41v1des practitioners into two 
groups , (1) attorneys , (2} counselors . Attorneys must be 
residant practiti oners of Oregon. Oounselors are not permit­
ted to sign pleadings , and consist chiefly of non- resident at­
torneys appearing occasionally in that State. Thus Oregon by 
such class ification requires non- resident attorneys to asso­
ciate with t hem resident attorneys of the State of Oregon in 
all matters wherein pleadings or uri tings are required. 

In South Dakota it appears that only licensed members 
of the State Bar in good a tanding are permit ted to engage in 
practice . In that $tate , Chapter 126 , Laws 1933, the code 
section relating toattorneys ' fees a nd non-resident attorneys . 
contains the follo~ing: 

" In all cases where t he owner and 
holder of any mortgages is a non­
resident of this state , the fore­
closure of such mortgage must be 
conducted by a licensed attorney, 
resident of tho State of Sout h 
Dakota~ " 

The above law went i nto e i".t'oct July 1 , 1933. Hanson 
v . Federal Land Bank of Omaha, Nebraska, 262 N . ~ . 228 . 

Under Section 2330 , ttevised Code , South Dakota, 1919, 
a summons shall be subscribed by t he plaintiff or his attorney 
and the def endant shall serve a copy or his answer on the per­
son whose name issubscrib ed to the sUIDI&ons at a place within 
South Dakota. The Supreme Court of South Dakota in Jacoba v . 
Queen Insurance Company of America, 213 N .~. 14, at l.c. 15 
said: 

"Manifestly, a s~ons signed only by 
a l.Unnesota a ttoi ·ney who has not been 
admitted to practice in the courts of this 
State, was not signed 'by the plaintiff 
or his attorney. ' The so- called summons 
was a nullity and of no more force than it 
signed by a mere la~. 1-rancis v . Kneer , 
159 Minnesota 122, 182 N. W. 988. " 

This question of comity has not escaped t he Federal 
Courts . The Circuit Court of Appeals , Ninth Circuit (1923}' 
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in Tuppel a vs. Mathison, 291 Fed. 728, had before it a situa­
tion wherein t he plaintiff, an attorney, was empl oyed by the 
defendant in t he State of Oregon for t he purpose of recover­
ing certain mining properties in Alaska. After t he plaintiff 
had perfor.mcd part of his services in preparing t he case for 
trial in t he Alaska Court, he was arbitrarily dischar ged by 
t he ·def endant , a~d when this suit was insti~ted to recover 
attorneys' fees one of the defenses set up was t hat t he plain­
tiff , an Oregon Attorney , was not admitted to practice in the 
Courts of Alaska. The Court of Appeals in passing upon t he 
case, l.c. 730, said: 

. "The pl aintif.f had been admitted to 
practice in t he coui t s of Oregon, both 
State and •ederal . Iie was a regularly 
l icensed attorney at the pl ace where 
t he contract was made . In drafti ng the 
con tract, he made special provision for 
t he appointment o~ local counsel 1n 
Alaska if he should deec i t advisable. 
To carry out his contractit was not 
necessary tha. t he should ha. ve been licen­
sed to practice in the territory of 
Alaska. " 

In State ex r el. Boynton v . Perkins , 28 Pac~fic(2d) 
765 , t he Supz·eme Court of Kansas had for consideration the 
question of whethe r or not a hissouri attorney was entitled 
to practice law in Kansan without bei ng admitted to t he Bar 
of Kansas . The court hel d that he was not so entitled to 
practice law and he was en joi nod from doing so . 

In pas sing 1 t may be observed that t he rigb.t to prac­
tice law in the state courts 1s not a privilege or immunity 
wit hin t he neo.ning of Section 1 of' t he 14th Amendment of the 
Constitution of the United States . The power of t he s tate to 
choose vho shall practice at its Bar i s beyond t he reach of 
t he 14th Amendment and t he Supreme Cou1 ·t of t he United States 
is without authority to inquire i nto t he reasonabl eness or 
pr~priety of t he rules pre scribed by t he State. Bradwell v. 
Illinois, 83 u.s. 644 . I t t her Jfore follows that the prac­
tice of la1f ... .. not.. and cannot hr a property r igrt . 

Thus by comity ~~ reciprocity,a courtesy is awarded, 
allowed or extended- It bestows as a favor that which cannot 
be claimed as a right. It persuades but does not command, Its 
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goal a kind i ntercourse between the states . To brother 
attorneys ~rom sister states i t extenda the gracious hand 
of t he host . This comity is bottomed upon occasional aa 
distinguished from regular aptearances . Non- resident attor­
neys who regularly _a ciiPf -~ oy.ment to " Blue Sky" securities 
i n Missouri do not come wit hin t!rl.s comity privilege, but are 
to be treated aa re;rlsrly engaged in the practice of law in 
t his state and the~~ore must qualiry as resident attorneys or 
associate with t hem aa resident co~sel . 

It is t herefore the opinion of this office that .non­
resident a ttorneys wno regularly appear before your depart­
ment are doing so in violat ion of t he spirit and pulp ose under­
lying the regulation of the 1 ar and the doing o!' law business 
in 11issouri . 

III . 

The Conm1ssioner of Securities 
may by rule require the certi­
ficate of a reputable la~er 
licensed to practice in issouri . 

Section 7724 R. S. Missouri 1929 , in part provides: 

"Said commissioner , under the direction 
of t he secretary of state , is hereby 
authorized t o make all needful rules 
and r egula tiona • and""?rom time to time 
U>amend and supplement the same , to 
carry thi s chapto::- into full force and 
effeet . " 

This rule making power is similar to that ves ted 1n 
the I nterstate Commerce Co~ssion, U. S. C. A. T49 , Section 17 
(1) . Under that rule t he Interstate Commerce Commission baa 
adopted rules with r eference to hearings , personal appearances, 
permission to practice, oath of practitioners and disbarment 
of practitioners . Interstat e Commerce Acts Annotated , Vol . 4, 
page 3437. 
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The inherent power to define and regulate the prac­
tice of law is vested in the courts . In re : Richards , 333 Mo . 
907, 63 S. \J . (2} 672 . ~lllis includes t he power to disbar . 
In re: Sparrow, 90 s.w. (2) 401 . 

Under t he above statute the commissioner of securi­
ties would have authority to make any rules not inconsistent 
with the rules of the· Supremo Court or judicial decisions in­
terpreting those rules relative tQ the regulation and pract i ce 
of law. Under this rule making power you are vested with 
authority to exclude any person from practicing law before 
your department who is not a licensed attorney as heretofore 
pointed out , and. you have t he power to make such rules , con­
sistent with t he Supreme Court rules , which are necessary 
for expediting the tran~action of business and the practi ce 
of law before your depart~~nt. 

APPROVElJ : 

ROY McKITTRICK 
Attorney General. 

Respectfully submdtted, 

Fl~liKLI1~ E . REAGAN 
Assistant Attorney General 


