
APPEALS--lrom Jus~ice Cour~ ~o Cir cuit Cour~--0as 
tr~ed De NOVO . 

to ue 

Apr i l 6, 1937 

Hon. Dougl as Kahnkey 
Prosecuting Attorney 
Taney County 
For syth , Missouri 

Dear Sir: 

We have your request of A~ril 5, 1937, for an 
opinion wh1oh reads as follows : 

MI have just obt ained ~ conviction in 
Jus tice Court tor di s turbing r eli gious 
wor ship . The case had been continued 
once and th~n a change ot venue taken 
f r om the Township . When the t rial day 
oace defendant' s attorney f iled motion 
tor continuance on the ground tha t due 
to no fault ot defendant important 
witnesses tor defense are not present 
and had not been subpoened . Ju~tice 
overruled all these motions on the ground 
t hat defendant had not used due dili­
gence , heving had t went y days to get 
witnesses . We w~nt t o trial und obt ained 
a conviction. 

Defense attorney annealed t o Circu it Court. 
He informs me th t he will argue the notions 
anew bnfore the Circuit Court and tha t the 
Circuit Court has the right to send the 
case back to the origi nal Justice ot the 
Peace t o be heard anew. 

I do not believe that t o be the l aw or pro­
per pr ocedure. I main t atn the case is tried 
de novo in t he C1rcni t Court regardless 
of any irregularities in the Justice Court. " 

.. 
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In answer to your letter we r efer you to Sec tion 
3448, Laws of LU arour1 1931, page 202 , which r efr r s to 
appeals froM the Justice Cou~t in misdemeanor ca ses to the 
Circuit Court . This Section provides that the appellant 
must enter into a rec~gnizance , conditioned 

lttha.t the defnnd. 'lnt shall apnear a t 
the next t t>rm and f r om day to day and 
t erm to t erm ther eafter , of the said 
circuit court, and prosecute his 
appeal ,.,i th due diligence to a de~1s1on, 
and obey ever y order, oent ence and 
Judgment , * 14 • 

A complete scheme of transferr ing the entire case 
and proceedings to the Circ ,1t Court ls found in the ~ t~~ttes. 
Sec tion 3451 R. S. Kl ssouri 1929 , requires tho justice ot 
peace to cause all material witnesses to enter 1nto a 
recognizance , conditioned for their appear ' nce t o testify 
1n the Circuit Court. 

Section 3452 provides that when the arype al is pro­
oerly lodged in the C1rcu1t Court the cause shal l be heard· 
on the merits . It shal l be triable at ~ho ~irst tern of 
the Circuit Court , and the coste of -both courts unless 
otherrvi ae ordered by the circuit court, shal l abide !ill! event 
of the trial in~ Circui t Court. 

Section 3453 provides that i f tho judgment be 
affir med or i f upon a trial 1n the . C,urt , the defendant shall 
be convicted and execution Shal~ 1s aue . The cases 1n which 
the judument would be af~irmed are t hose in which the defendant 
absente himself or otherwise falls t o apprnr for trial. In 
such c ases the judgment i c to be afpirmed. This s t atute was 
so construed in City vs . Murphy, 24 Uo . 41. It the defendant 
apnet> r s in the Circuit Court then the ca se is to be tr1ed 
de novo . St a t e vs. Gowing, 27 Uo . App . 389. Errors COI!J.J1litted 
1n the J u s tice Court are not reviewable i n the Circu~t Court 
on Anpeal . Other remedies may he available to t he defendant 
a t the time the errors are conm1tted . St a te vs . Brumley, 
53 llo. A..,o . 126. 
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Section 3448 as acenden by laws 1931, page 202, provides 
that upon an appeal in a misdP.mP.anor CRae from the Justice 
Court to the Circuit Court 

"such anpeal shall onera t e as D stay 
or execution thernon, until trial 2r 
the case anAw has been had in the 
ffioui t COtir'L ~ - - - -

It i s therefore the opinion of this office that appeals 
from the Justice ot Peace Courts to the Circuit Courts 1n 
misdeme( nor ca ses shoulct be tried de novo, Without regard to 
any errors t hat may hAve been committed by the Justice or Peace 
in the trial of the case. 

APPROVED : 

J . E. TAYLOR, 
{Acting) Attorney General 

FER:& 

Respectfully submitted , 

FRANKLIH :: . R::!AGAN, 
Assistant "Attorney General 


