
FALSE PRl!.TENSES )Fi ve day no~ic e s~atut e , 4306 R. S. 
)Mo. 1929 , appl1es to misdemeanors covered 
) by 4305, and no~ to fe lon1es covered by 

FlVE DAYS NOTICE 
. I NSUFFICIENT FUND CHECKS 

Sec ~ J. on 430~ . 

February 10, 1937 

FILED 
Hon. G. Logan Uarr 
Prosecuting Attorney 
Morgan County 5(o Firs t Nat ional Bank Bl dg . 
Versailles , Missourl 

Dear Sir: 

We have your r equest of February 3 , 1937 for an oninion 
of this office readi ng as foll ows: 

"It has been oy pr actice to tile under 
section 4304- 1929 in cases where and when 
bogus checks are given in this county, and 
the checks are returned marked 'No Account. ' 
or ' No Funds. • In those f elony cases , I 
have not notified the defendant before hand 
of the l'ogus check . Sever a l s trangers have 
floa ted checks t or large amounts , and their 
pres ent wher ·abouts are unknotm. It would 
be imposs i ble for the t aker of the check to 
give not i ce as required in section 4306-1929 , 
if such was t he law. 

In sever al pr eliminary hearings , the ouestion 
ha s ber n seriou aly r ai sed th~t before com­
pl aint is made t ho ma er of t he check must 
be notif i ed that the check has been returned 
unpai d for any cause as per the terms ot 
section 4306-1929 , oven t hough the compl aint 
is filed as per thP. t · rms of eect lons 4304-
1929 . 

Do you understand t h i s notice ous t be served 
befor e the prosecution would be good under 
section 4304-1929?" 
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We call your attention t o the apparent differ ence in 
the s t a t utes involved: 

t~sec . 4304 . "';very person who , 
with the intent to cheat and de­
fraud, shall obt a in or a ttempt 
to obt ain*·:ut .. any money, pronerty 
or valuable thing***by means or 
by use of any trick or deception, 
or false and fraudulent repre­
sentation, or statement or pre­
t ense , ***or by means , or by use , 
or any false or bogus check or 
by means or a check drawn with 
intent !2 cheat ~ defraud , on 
a bank in whi ch the drawer or the 
check knowc he has no funds, ~****11 

"Sec . 4305. AnY person w.ho , 
~**shall make or draw or u t ter 
or deliver, with intent to 
defr aud Pny check, draft-or 
or der , for the payment or 
money , upon any bank, ** .. know­
!ng at the time of such making, 
drawing , utteri ng ~ del ivering, 
that the makP.r .2!: drawer has 
not suff ic ient funds in, or 
credit w1 th such b--;;'i·~*mr =-~~ ~~~· ----~ 

I t is a >parent that Section 43(14 R. s . Uia Rouri 1929, 
is aimed a t the rTiter of ~ ~h~ck who h a s no fUnds i n the bank, 
while Sec tion 4305 H. S. Missouri 1929 is !eveled a t the maker 
of a check who has an account ~ith the bank, but which acc ount 
or credit is n2! suff icient for the payment of the check. 

Under the felony s t atute (4304) the information, among 
other t hings must allege tha t the party defrauded r elied upon 
and believed in tho truth of the pr et enses made by the defendant and 
was t hereby induced to and did part with his prouerty. St ate vs. 
Loesch, 180 S. w. 875 , 878; Stat e vs . Mills, 27 2 Mo . 562 · s tat e 
vs . Burt on, 213 s . W. 42~; St ate vs. Robi~~.l4 s. w. ( 2 ) ~52 . 

A felony indi c tment for false pret enses must allege {1) 
what the pretenses ,vere, ( 2) to whom they were made , ( 3 ) that he 
to whom they were made relied upon thee and acting upon such re­
liances was induced to and di d part wi th his pr operty , ( 4) that 
by means of such pretenses said property was obtained, ( 5 ) that 
the property so obt ained wae owned by the per son naned, (6) that 
its value was a named sum, (7) tha t sa id pr et p,nses wer e made by 
defendant designedly and feloniously with i ntent to cheat and 
defraud , and (8) that said pretenses were f alse and that defendant 
knew that they were f alse when he made the~. St ate v s . Young 
266 uo . 723. 
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'l'he word "designedly., as used in Section 4095 R. s. 
Missouri 1929, relating to obtaining coney by false pretenses, 
mus t be used in the indictment. St a t e vs. Picltett , 1'14 Mo. 
663. The word "designedly" as used in Section 4095 does not 
aopear in Section 4304, and for tha t r eason the indictment under 
Section j304 need not contain such allegation. A pretense, to 
f orm the basis of a prosecution must be a fraudulent r epresen­
t a tion of an exist ing or past f act. Ota.te vr . Houchins, 46 S. W. 
( 2) 891. 

Under the misdemeanor s t atute (4305) we find that the 
maker or drawer of the check must hnve either credit or sufficient 
funds in the bank for the oayment of the check upon its pre­
sentation--which i s al ways a fUture act. A person may be con­
victed under the o i sdemeanor sta tute f or giving a post dnted 
check. St a te vs . Taylor , 73 S. '1. ( 2) 378. 

We now come to a consideration of the appl icability of 
Section 4306 R. s. Uiesouri 1929 . '!'hi s section among ot her t hings 
provides: 

"As against the maker or drawer thereof, 
the making, drawing, uttering, or del iver­
ing of a check, draft or order, payment 
of which is refused by the drawee , shall 
be prima f aci e evidence of intent to 
defraud and of knowledge-or insuffiCient 
fUnds in, or credi t with, such bank**~ , 
Provided, such maker or drawer shall not 
have pai d the drawee thereofiHHH~together 
with all costs and protest fees , within 
five de.ys after receiving notice that such 
check , draft or order has not been paid 
by the drawee. " 

We point out the similarity of Sections 4305 and 4306 
wherein both acts are leveled a t those who "make, draw, utter or 
deliverM insufficient f und checks. The felony s t a tute (4304) 
... a s f irs t enacted in 18?9. Sections 4305 and 4306 were first 
enacted 1n this s t ate in 1917, Laws of U1ssour1 1917, page 244, 
and together with Section 4307 were a part of House Bill 726. 
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There is · nothing in the sta tute to indica t e that the legis­
l a ture ever intended t ha t Section 4306 should apply to ~ectfon 
4304. This question seems to have been r aised i n St a te vs. 
Mullins , 237 S . W. 502, but not passed upon by the court. 

CONCLUSI ON 

It i s therefore the opini on of t lus office that Section 
4304 was intended t o apuly to persons drawing or passing check s 
upon a bank in which the drawer had n£ funds ; that Section 4305 
was intended t o apnly to per sons who had an account or credit 
wi t h a bank but who drew checks thereon at a time when his f'unds 
or credits at such bank ~ere insufficient t o nay the check on 
presenta tion, and tha.t Sect ion 4306 was pas Ped a s an aid t o 
Section 4305 , in affording makers ot insufficient fund checks a 
reasonable time , five days , in which to pay the check and there­
by oonolue1vely establish tha t it was not drawn with any intent 
to def raud . It is the further opini on of t his office t hat Section 
4306 does not apply to of"~enses covered by Section 4304. 

APPROVED: 

J. E. TAYLOR 
(Acting ) Attorney General 

FER:MH 

RespectfUlly submitted, 

FRANKLIN E. REAGAN, 
Aes1et~~t Attorney Gener al 


