FALSE PRLTENSES )Five day notice statute, 4306 R. S.

FiVE DAYS NOTICE )Mo. 1929, applies to misdemeanors covered

INSUFFICIENT FUND CHECKS )by 43056, and not to felonies covered by
Section 4304,

February 10, 1937

AN

l}.
Hon. G. Logan Marr /
Prosecuting Attorney
Morgan County ( 3y
First National Bank Bldg. Q L/
Versallles,Missourl
Dear Sir:

We have your request of February 3, 1937 for an oninlon
of this office reading as follows:

"It has been my practice to file under
gection 4304-1929 in cases where and when
bogus checks are given in thie county, and
the checks are returned marked 'No Account.!
or 'No Funds.' In those felony cases, I
have not notified the defendant before hand
of the bogus check. Several strangers have
floated checks for large amounts, and their
present wher-gbouts are unknown. It would
be impossible for the taker of the check to
give notice as required 1n section 4306-1929,
1f such was the law.

In several prelimlinary hearings, the cuestion
has bern serliously raised that ﬁefore com-
plaint is made the maer of the check must

be notified that the check has been returned
unpald for any cause as per the terms of
section 4306-1929, cven though the complaint
18 filed as per the t-rms of sectlions 4304-
1929,

Do you understand thie notice must be served
before the prosecution would be good under
section 4304-19297"



Hon. G. Logan Marr

February 10, 1937

We call your attention to the apparent difference in

the statutes involved:

"See, 4304, lLvery person who,
with the intent to cheat and de-
fraud, shall obtain or attempt
to obtalin#'##any money, pronerty
or valuable thing#*#%by means or
by use of any trick or deception,
or falese and fraudulent repre-
sentation, or statement or pre-
tense, *#%or by means, or by use,
of any falee or bogus check or
by means of & check drawn with
intent to cheat %gg dagggga, on
a bank in which e drawer of the

check knowe he has no fundsg, ###ssi

"Sec. 4306. Any person who,
###ghall make or draw or utter
or deliver, with intent to
defraud sny check, draft or
order, for the nayment of
money, upon any bank,##*#know-
_gg at the time of euch makIggL

utteri or apl vnri
E%Enr or war
aufflc ent fu , or

cred t with, such b CXCE g

It 1s asparent that Sectlon 4304 R. 8. Missouri 1929,

is aimed at the writer of » chceck who has no
9ection 4305 R, 8. Missourl 1929 1s I"ialed at the maker

while

funds in the bank,

of a check who has an account with the bank, but which account
or credit is not sufficlent for the payment of the check,

Under the felony statute (4304) the information, among
other things must a2llege that the party defrauded relied upon

and belleved in the truth of the pretenses made by the defendant and
was thereby induced to and did part with his pronerty.
State vs. Mills, 272 Mo. 562; o

Loesch, 180 S. W. 875, a'rao

ve. ﬁﬁrton, 213 S. W. 424; gf vs.

State vs.
Stato
Robinson,14 8. W. (2) 483.

A felony indictment for false pretenses must allege (1)
what the pretenses were, (2) to whom they were made, (3) that he
to whom they were made relied upon them and acting upon such re-

liances was induced to and did part with his property,
by means of such pretenses sald property was obtained,

the property so obtalned was owned by the person namod
(7) that sald pretenses were made by

1ts value was = named sum,

54; that
5) that
(6) that

defendant designedly and relonioualy with intent to cheat and

defraud,

266 Mo. 723.

and (8) that sald pretenses were false and that defendant
knew that they were false when he made them.

8tate vs. Young



Hon., G. Logan Marr -3= February 10, 1937

The word "designedly" as used in Section 4095 R. 8.
Missouri 1929, relating to obtaining money by false pretenses,
must be used in the indietment. State vs. Plckett, 174 Mo.

663, The word "“"designedly" as used in Section 4093 does not
appear in Sectlon 4304, and for that reason the indictment under
Section 4304 need not contaln such allegation. A pretense, to
form the basis of a prosecution must be a fraudulent represen-
?a?ion of an existing or past fact. State ves. Houchins, 46 S.W.
2) 891,

Under the misdemcanor etatute (43056) we find that the
maker or drawer of the check must have either credit or sufficient
funde in the bank for the payment of the check upon its pre-
centation--which is always a future act. A person may be con-
victed under the misdemesnor statute for glving a post dated
check, gtate vs. Taylor, 73 S. W. (2) 378.

' We now come to a consideration of the applicability of
Section 4306 R. 3. Missourl 1929. This section among other things
provides:

"As sgainst the maker or drawer thereof,
the making, drawlng, uttering, or deliver-
ing of a check, draft or order, payment
of which is refused by the drawee, dhall
be prima facle evidence of 1ntent
defraud and of knowledge of insufficlent
8 in, or credlt with, such %35533

vided, such maker or drawer shall not
have pald the drawee thereof#:###together
with all costs and protest fees, within
five deye after recelving notice that such
check, draft or order has not been paid
by the drawee,"

We point out the similarity of Seections 43056 and 4306
wherein both aets are leveled at those who "make, draw, utter or
deliver" insufficient fund checks. The felony statute (4304)
~a8 Tirst enacted 1n 1879, Sectlions 4305 and 4306 were first
enacted in this state in 1917, Laws of Miscsourl 1917, page 244,
and together with Section 4307 were a part of House Bill 728,
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There 1s nothing in the statute to indicate that the legis-
lature ever intended that Sectlon 4306 should apply to Section
4304, This questlon seems to have been raised in State vs.
Mullins, 237 S. W. 502, but not passed upon by the court.

CONCLUSION

It 1e therefore the opinlon of this office that Section
4304 wes intended to aprly to persons drawling or passing checks
upon a pank in which the drawer had no égggg; that Sectlon 4305
was intended to apvoly to persons who had an aeccount or credit
wlth a2 bank but who drew checks thereon 2t a time when his funds
or credits at such bank were insufficient to nay the check on
presentation, and that Sectlion 4306 was pascsed as an a21d to
Sectlon 45056, in affording makers of insufficlent fund checks a
reassonable time, five dsys, in which to pay the check and there-
by coneclusively establish that 1t was not drawn with any intent
to defraud, It is the further opinion of this office that Section
4306 doee not apply to of’enses covered by Sectlon 4304,

Respectfully submitted,

FRANKLIN I, REAGAN,
Aseletant Attormey General
APPROVED:

J. E. TAYLOR
(Acting) Attorney Genersl
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