CRIMES: Eseceping jeil. Aiding prisoner to escape.
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Hon., Douglas Mahnkey,
Prosecuting Attor.ey-Elect, hﬁ,

Taney County,

Forsyth, kissouri.

Dear Sir:

wWe have your recuest for an oplinion of this office
reading as follows:

"I anm the Frosecuting Attorney-iZlect of
Taney County. 1 have 2 question I woulad
like some =zdvice about &s it will come

up at once upon my tsking over the office.

A man was arrested and lodged in the city
jaill of Branson by the eity marshsll on =
charge of drunkeness. All necessary steps
were taken to lodge him in seld Jall. While
in the jell another person sawed the lock
off the jall door and relessed the prisoner.

%W1ill vou nlesce advise me as to the
strongest cese T cen make against each of
these parties? T understand that T can
charce the party who sewed the lock under
Section 3909. But that 1s only a misde~
meanor and would like to kXnow if there is
any stronger Section.

I am anxious to prosecute these parties
to the limit a= they have been for years
a constant bother to all law enforecing
officers."
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Sectiin 3903, K. S5, .o, 1929, provides:

"If eny person or persone shall, by
forece, set ut liberty or rescue any
person held in custody or prison for
g&x offense other then felony,

nether before or after conviction,

or upon any writ or process, original
or Judicial, every person so offending
shall, on conviction, be adjudged
guilty of & misdemeanor.,™

The question arises whether tle word "offense" is
limited to s crime agalinst the State, or whether it includes
the vliolation of an ordinsnce of & city or town,

In the cese of Uunson v. Beker, 80 So. (La.) 238,
1. ¢, 239, the plaintif+'s gon wee arrested on the order of the
defendant, the layor of the town, for having brokenm into the
town Jeil =nd set at liberty a prisoner who had been placed in
custody for violating a town ordinance under Secti n 864, R. S.
ot Loulelana, 1904, which 1s, in part, es follows:

"*Thoever shell, hv force or without
due muthority, set ~t libertv eny per-
son in custody for anvy oftense not

+ ecapital, shall on conviction,' ete.

"That section follows two other sec-
tions referring to those who set at
liberty persons in custody for capitrl
orfenses.

"Flaintiff contends that the word
'‘ortense' in section 864, K. S., means
a crime agalnst the state, enad not the
violation of & city or town orainance
penal in its nature; end that he was
illegally arrested under the section,
as the person whom he was chaerged with
having liberated had been Jailed for
violating & town ordinance denouncing
the carrylng of concealed weepons, which
offense 1s also denounced by a state
statute.

"The object of the law 1s to punish
Jail breeking end the libersting of
prisoners by force, or without authority.
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The lew is not concerned with the
nature of the crime, offense, or
misdemesnor wit! which the nereon
liverated was cherged, provided his
offense wes not cepitesl. It is
irmaterial, under the law, whether his
offence was agrinst the state, or the
stete eand a municipality.”

In the 2bove case the person liberated from jeil was
charged with the carry ng of concealed weapons, which offense
was 2180 denounced by a state statute, so the argument might be
advanced that it ditfers from the instant case in that the per-
son libereted was charged with drunkenness, which is not in
violation of a state statute, as evidenced by the language of
the court in the case of City of St, Joseph v, Herris, 59 ko. App.
1835, 1. o« 1874

"It would seem thet in this state
drunkenness is not per see the sub~
Ject of legislative prohivition.™

However, the court in the Dunson case, supre, specifically
points out that the law 1s not concerned with the nature of the
ofense., The objeet of the law is to punish the liberating of
prisoners without authority.

In Missouri it has been held that the violation of u city
ordinance is not a criminal offense, =nd the question might be
raised thet the rule is different in the State of Loulsiana.

In the case of Meredith v, Whilloek, 158 S. W. 1061, 1. c.
10863, the court said:

"The real question in this cese is
whether the violation of a eity
ordinance 1s a griminnl offense as
contemplated by the stetute.

"Since the case of Xansas City v.
Clark, 68 Mo, loc. cit, 589, was
decided, it hes been uniformly held
in this state that the violation of

a city ordinance is not a erime. The
proceeding 1s only a civil suilt and
has the incidents and attributes
nerely of & qguasi criminal cheracter,
City of S5t. Louis v. anox, 74 lo.

loc. cit. 81l. In Ex parte Hollwedell,
74 ko. loc., eit. 401, the Supreme Court
sald: 'If the violation of the
ordinance for which petitioner was
fined is to be regerded os a griminal
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offense in the sense of the Constitu~
tion, there would be much plausibility
in the position teken by counsel. Such
offenses, however, hrve never in this
state been rerarded es eriminal.' In
Kansas City v. Neal, 122 lo. loec. cit.
234, 26 S, W. 695, 6968, the court used
this language: 'In Ex parte Hollwedell,
74 No. 395, it ves held that the viola-
tion of a ¢ty ordinance 1s not a
eriminel offense within the meaning

of the Constitution,' ete. The law is
well esteblished that a prosecution for
a violation of 2 city ordinence is a
civil action, and this court has often
go held."”

In the case of State v, Boneil, 42 La, Annual Reports
1110, 1. c¢. 1112, the court said:

"Violatlions of municipal ordinances

are not usually or properly regarded

ae erimes, in the sense in which that

word is commonly used, which embraces only
offences against the public eriminal
statutes of the State, and the laws regu-
lating forms of proceeding and the con-
stitutional orovisions relating to the lat-
ter do not generally apvly to the former.
State vs. Henchert, 42 An., 270; MNener vs.
lonroe, 35 An, 1192; 1 Dillon dunc. Corp.,
Sec. 432, et seg.™

It is thus apparent from the reading of the latter two
cases that violations of munieipal ordinances are not regarded
in Fissourl and Louisienas as criminal offenses.

We are therefore of the opinion that although the person
liberated in the instant case was not lodged in the city Jail
for an offense denounced by the statutes of this state, the per-
son having llberated him without authority mey be properly
prosecuted under Section 3903, supra.

Section 3909, R. S, No. 1929, provides:

"Every person who sheall, by any means
whatever, ald or assist any prisoner
lawfully committed to any Jjail or

place of confitement, in any case other
than a felony, to escape therefrom,

whether such escape be effected or not,
shall be adjudged gullty of a misdemeanor.”™
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The question arises whether the person charged with
having libersted the prisoner may elso be charged under See-
tion 3909, supra. This section uses the words "in any case™,
and the court in the cese of Litton v. Cormonwcalth, 44 S, L.
(Va.) 923, 1. c. 927, in construing the above words as used in
a Virginie statute, saild:

"When the statute says 'in any cace,’
it inecludes the only two classes of
ceses we have, viz., civil and
criminal; and doubtless it was in the
legislative mind thst, having used the
words 'in eny case,' the words 'either
civil or criminal' would be nere
surplusace.

"If the words 'in any cese' are to be
construved es not applying both to civil
end eriminal cases, which c¢lass 1s to
he excluded? Tiould it not be as

grave an evasion of the province of

the Legielature to say, by judieisl in-
terpretation, civil ceses only were in
the contemplation of the framers of the
statute, as it would be to hold that
criminal cases only were within its
purview?” Is 't not safer to do no
violence to the lenguage employed, to
give to the words used thelr natural
meaning and effect, and to hold that
the phrase 'any cese' covers all cases
to be tried by a Jury:"

#We are of the opinion that the words "in any case" as
used in Section 3909, suprs, were intended to include both civil
end criminal cases with the exception of felonles, and inasmuch
as our courts take the position that the prosecution of a viola-
tion of an ordinence is in the nature of & civil action, the
person having liberated the prisoner without authority mey also
properly be charged under Section 3909, supra.

Section 3918, kK. 5. Loes 1929, provides:

"If any person lawfully iuprisoned

or detained in any county Jjail or
other place of imprisonment, or in

the custody of any officer, unon any
eriminal charge, before conviection,

for the violation of any penal statute,
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shall bresk =such prison or custody

and escape therefrom, he shall, upon
convietion, be punished by imprison-
ment in the venitentiary for a term

not exceeding two years, or in & county
Jail not less than six months."

Section 4474, K. S. ko, 1929, defines the term "cri:inal
offense”, thus:

"The terms 'crime,' 'offense,' ond
‘eriminal ofrense,' when used in this
or any other statute, shall be con-
strued to mean any offense, as well
misdeueanor as felony, for which any
punishment by imprisonment or fine,
or both, may by law be inflicted."

In the keredith case, supra, the court in construing the
above section held that the term "criminal offense", which may be
said to be synonymous with "eriminal charge", did not include the
violation of a elty ordinance, and cited (1. c. 1064) the case
of Koeh v. State, 126 Wis. 470, 106 N. 7, 531, to the efrect that:

* *» * *i1t was held thet upon principle

end authority the term 'eriminasl ofrense’
used in the statute includes misdemeanors
as well :s felonies, but t'at conviction
uider a municipal ordinance is not a con-
viction of a 'eriminel offense' within the
meaning of the statute."

Ve are of the opinion that it ecan not be said that a »erson
who is being held in e c¢ity jJall for violetion of a eity ordinance
can be said to be in custody upon a "cri-inal charge" as used in
Section 3916, suprzs, and hence the person charged with escaping
the city Jj=il must be punished by some city ordinance, if any, and
not under any state law,

Respectfully submitted,

WM. ORR SAWYERS,
Assistent Attorney General.

APPROVEL

J. K. TaYLOK,
(Aeting) Attorney General,

MW:HR



