
TAXATION : (1) 

, ( 2) 

,. 

Co- tenant s may r edeem undiv i ded inter est 
i n rea l estate or r edeem entire i nter est 
and hole as trustee for tbe other co­
tenant the i nterest such co-tenant formerly 
owned . 
Mortgagee may , within statutory period , re­
deem from stranger purchasing certificate at 
tax sale . Record owner may wit hin statutory period , 

December 8 , 1937 r edeem fr&m mortgagee 

Mr . Edward V. Lont; 
Prosecuting Attorney 
Pike County 
dowling Green , Missouri 

Lear Mr . Long : 

~.e wish to aclmo :l edge your request for an opin-
ion of November 24, 1937, which is as follows s 

"The Collector of t his County has 
requested that I secure a ruling on 
t he following situation rela tive to 
the tax redempti on law f or him. 

"A and B own a p iece of property 
together which was sold for taxes 
t o C. ~ithin l ess than one year A 
redee~ this property from C and 
pays the taxes f or the following 
year and is given a deed at the 

' end of the t wo year period . Can 
A redeem all of the property when 
he has only a part interest and 
if he does can he cut out the 
interest of B who was a joint 
owner with him? 

"A owns a p iece of r eal estate on 
which B has a mortgage . The prop­
ert y is sold to C for taxes and B, 
the holder of the mortgage, redee~ 
the property . Does he thereby get 
a good titl e and cut off the 
interest of A?" · 

I 

Sect i on 3114 , 1929 statutes, r e lating to t enants 
in common , is as fol lows : 
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ngver y interest in real estate 
granted or devised to two or 
more persona , other than exeuc­
tors and trustees and husband 
and wife , shall be a tenancy 
in common, u r less expressly de­
clared, in such gran t or devise , 
to be in joint tenancy . " 

Therefor e , your f irst question is one of the 
r i ehts of tenants in common who havo an undivided interest 
in or s hare in real estate . 

Section 9955b , 1933 Sess ion Acts , at page 436 , 
providing who may redeem an undi vi ded share in real 
estate , is as follows : 

"Any person cla iming an undivided 
share in any land out of which an 
undivi ded pa_ t shall have been 
sold for taxes, may redeem his un­
divi ded share by paying such portion 
of the purchase -money, interest, 
penalty and subsequent taxes as he 
claims of the l and sold." 

One having an undiv ided interest in r eal estate 
could therefore ,. under the above statute , r edeem his 
undi vided interest t herein. 

~ e are unabl e to find anythin& in said statute 
prohibiting such party from redeeming the entire interest 
in the land out i n event that he did redeem the entire 
i .nterest in the entire tract he would hold the interest 
of his co- t enant in trust f or such co- tenant , who could 
assert his rights under such redempt i on . 

The conf idential relation ot' tenants in common 
and an ~plied obl i gation on the part of each to pro­
tect t he co~~on titl e is construed in the caso or Hinters 
v . Hinters, 114 Mo . 1 . c . 29 , in the following language : 
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"Tenants in common occupy a con­
fidential relation to each other, 
and because of this relation there 
is an implied ooligat ion on the 
part of each to sustain and protect 
t he common title . It is 1 t herefore, 
a general rule that i£ a tenant in 
common buy up an outstanding title 
or incumbrance, the purchase will 
be deemed to have been made tor the 
benefit of all the co-tenants, the 
other co-tenants being bound, how­
ever, to contribute their r espective 
proportions of the consideration paid 
for the outstanding title or incum­
brance. Freeman on Co-tonancy & 
Partnersh ip (2 Ed .} secs .l51 ,156; 
Allen v . DeGroodt, 105 Mo . 442 . In 
t h is case Julius Hinters , one of the 
co-tenants , caused t he property to be 
sold under the deed of trust to the 
end that he coul d a cquire the entire 
legal title at the amount of the 
incumbrance which was not more than 
a sixth part of the value of the prop­
erty; and there can be no doubt but 
that he took and held that title in 
trust for himself and his co-tenants . 
The plaintiffs have t he undoubted 
right to call upon h~ and his estate 
for an accounting and for title , 
unless barred by the statute of 
limitations." 

In Kohlo v . Hobson, 215 ~o . 1. c . 217 , the same 
rule is stated , the case of Hinters v . · Hinters, supra, 
being quoted t herein, said rule being stated as followaa 

"As a general rule , one tenant 
in common cannot purchase , for 
h is own e~clusive use and benefit, 
an interest in real estate which 
is the common property of ~elf 
and others; but when he does so 
he holds the title thus acquired 
as the trustee for the use and 
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benefit of his cotenants , who 
may compel h im to convey t o them 
their respective i n t erests ,upon 
refunding to h~ the amount .ex­
pended in the acquisition of t he 
title and costs attend1nc t he 
sale and execut ion of a deed or 
deeds to ~he party or parties 
interested. 

"In t he case last cited it is held 
that , where one of t he tenants in 
common of a tract of land which 
had been sold f or taxes, Lnstead ot 
r edeeming direc tly from t he sale . 
made an agreement w:1. th the holder 
of t he certif icate ot purchase that 
t h e latter shoul d take out a tax 
deed thereon and then convey the 
premises to the former , which was 
done . the transaction amounted t o 
but a redemption for the benefit 
of bot h tenants in common, and that 
a court of equ ity would compel the 
one taking a c onveyance of the tax 
titl e to convey to t he other one 
undivided half of the tax title 
upon payment of half t he cost there­
of . 

"The certificate of purchase did not . 
of course . pass the ti t le, out only 
entitled the purchaser , or the de­
fendant as his assignee , to a deed 
passi~ the title at the expiration 
of two years from the t ime of the 
tax sale. during which time any of 
the cotenants bad the right to redeem 
t he landJ and defendant's purchase 
of the certificate of purchase , as 
before stated , amounted to nothing 
more than a redemption from that sale , 
and inured to the benefit of his wife 
and her cotenants . " 
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The rule is stated in Stephens v . Ells, 65 Mo . 
1. c . 461, where, at a partit ion sale of l and under a 
decree of court, the buyer is part owner,such judicial 
sale severs the co-tenancy and the buyer cannot make 
the former co- tenant contribute to extin8u1ah incum­
brances but in the folloWiilf paragraph the same deci­
sion states that the above rule does not apply to the 
rights of contenants under a tax sale in the follow­
ill€ l anguage : 

"The payment of money to remove 
a tax or other lien by the co­
tenant durins the t enancy , or 
the expenditure of money to pre­
serve the common property, pre­
sents entirely different considera­
t i ons . And so in regard to voluntary 
partitions . Jobes v. Stanton~ 11 
Mo . 433J Picot v . Page, 26 ~o . 399 . " 

In ~ecker v . Becker, 254 Mo . 1 . c . 681, the 
above excerpt in Stephens v . Ellis , ~upra , is quoted . 
Also , in the Becker case, supra, the court gives ita 
conclusion as to the rule on t ._ia point in Kohle v . 
Hobson, supra , which is in the following language s 

"In Kohle v. Hobson , 215 Mo . 213 , the 
life tenant in possession permitted 
l and to be sold for taxes . The 
husband of one of the tenants in com­
mon procured a third person to buy 
the property, and before the tims 
for the redemption of the certificate 
of purchase had the certificate as­
signed to him. S*1t was brought to 
redeem by one of the cotenants who 
was a minor at the time ot the ta.x 
sale. Held, that the purchase of the 
certificate of redemption did not 
conrer title and that its purchase 
by a husband of one of the cotenanta 
before the t ime for redempt ion 
created a trust which inured to the 
benefit of all of the cotenanta." 
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The rule stated in Jones v . Stanton, supra , l.c . 
280 , and quoted in tho above opinions , is as follows & 

"Jones being a co- tenant with 
his brother 's heirs , was as much 
bound to pay the taxes as they 
were . Each of the owners were 
severally liabl e for them. If a 
tract· of land is mortgaged for a 
joint debt by two , wil l the dis-
charge of the incumbr ance by one 
of them vest the legal title in 
him to the whole? He who pays the 
debt is not without recourse 
-sainst his co- debtor , but by do• 
iOL that which he was bound to do , 
he cannot , under the pretence that 
another was liable to do the same 
thing , deprive him of hie rights . 
In the case of ~illiams v . Gray, 
3 Green1 . 207, two non- residents 
held ln ·common an unsettled tract 
of land, which without their 
knowledge , was sold for the non-
payment of the State t axes ; and 
they afterwards made partition by 
mutual deeds of release and quit-
cla~, in common form; after which 
one of them,within the tL~e of 
redemption , pai d the tax to the 
purchaser at the sheriff ' s sale , 
from whom he too• a deed of re-
lease and quit- claim to himself 
alone, for the whole tract ; it waa 
hold that this payment , and deed 
enured to the benefit of the.m both; 
that the party paying had his r emedy 
by action against the other f or 
contribution; and that he who had 
not paid m1Lht still maintain a wri t 
of entry agains t the other , for his 
part of the land. So in the case o£ 
Van Horne v . Fonda , 5 Johns . Ch. R. 
388, that where two devisees are 
in possession of land, under an im­
perfect title , devised to them by 
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their common ancestor, one or them 
cannot buy up an outstanding or 
adverse title, to disseize or expel 
hi s co-tenant , but such purchase will 
enure to their common benefit, sub­
ject to an equal contribution to 
the expense ." 

CONCLUSION 

Therefore , it i s the opinion of this Depart­
ment that one co-tenant may redeem from a purchaser at 
a tax sale the interest of his comenant as well as that 
of his own, but, by such redemp tion, he holds the 
original interest or his co-tenant in trust for such co­
tenant. 

II 

In an opinion r endered by this Department July 
25 , 1935, to G. R. Breidenstein, of Kahoka , Missouri , it 
was hel d that the mortgagee, although purchasing at a 
tax sale, cannot prevent t he owner from r edeeming wit hin 
two years . Copy of' s aid opinion is incl osed herein. 

An opinion rendered by this Department to Mr . 
J. K. Robbins , New Madrid, Mis~ouri, On October 15, 1935 , 
under the subj ect of the r i ght of redempt ion from tax 
sales, in concl u s ion, under sub-section III , states z 

"Without question, i n the event 
the improvement district or t he 
mortgagee exerci sed thei r right 
of redemp tion, the recQrd o~~er 
of the l and could within the 
statutory time redeem from the 

• 
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impr ovement district of the 
mortgagee ." 

A copy o~ the above opinion is inclosed here-
with. 

Respectfully su omitted 

s . V. MEDLING 
Assistant 1ttorney General 

APPROVED: 

J. .IS . TAYLOR 
(Acting ) Attorney General 

SVM LC 

Inclosure s 


