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CRIMINAL COSTS: County must pay cos ts 
where defendant has 
been sentenced to a 
county jail sentence 
or by fine even when 
parol ed . 

December J6 , 1937 

Mr . Hubort E. La , 
I·rosect- tinu Attor11e,~ , 
Texc.s Count , 
Houston, . o . 

Deo.r Sir : 
• .. 

of your letter of Decelb~ 
u cr"Lminal C"ZO . Your 

" I would l ike to have an Of)inion on 
\Vhether the County would be liable for 
costs in a crininal case where the 
fol l0\7ing procoodinc;s r;er e had? 

In February, 1930, Defendant was con­
victed o'E foloniotts asso.ult wi t hout 
mD.licc o.nc ' · s punishment ·;o.a o.ss"' s -
ed at 2 c.co . At the sawo term of 
court , the court Lmdo the fol lowinu 
or der ; ' Now on this do.y it is order-
ed by the court thnt stay of execution 
be -ranted to t.re .first Sat' rd..... in 
June , 19...,1 , in tl.is cn~e , it is furthe1· 
ordered , at o.nd decreed by tho 
court th4t endant be p .... roled to 
Her~ · r· .10 only , O'l condit..1.on 
tl~t he n viol~te t 1e lew, 
and pa} c~se and report to 
the co ~~t rat ciny of a.ch term 
of t his fro~1 da~ to day during 
tho term d.epa t witbout leave 
until di sch.: .r wed. 1 Uo bone... \as gi von 
and nothin..., furt!: ... r was done until .in 
Fe'""r llrJ , 1933 . 1t this timon capias 
executlun was issued by the Clerk and 
deliJored to the Sheriff end under such 
writ the 8heriff took the defondo..lt in 
custod:, . The defe ..... dant then fil<.-d 
petition for Hrit o llabcns Corpus . 
The vo~ri t Ym.s granted and in FobruarJ, 1 932 , 
tho Cou1·t discharged tho defendo.nt on t e 
grounc that since no ond ~as wiven tho 
defendant has s erved his time . The defend­
ant never did pay the osts in this c~se 
and now the Clerk :a.s made out a fe e bill 
aga·nst tho County . 
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Thanki ng you f or t: is opinion o.t 
your earl iest convenien ce . 11 

Will state t r e.t Section 3&27 R. S. Mo. 1929 r eads as 
f ol lows : 

nwhen t he defendant is sent enced t 0 

~prisonment 1n the county jail , or 
to pay a fine , or bot h , and i s unable 
t o pay t he costs , the county in \'Vhi dl 
t he indictme t was found or information 
fi l ed sh all pnv the costs , except such 
as were i ncurr<3d on the par t of tho 
defendant . 11 

In Secti on 3S28 • 1929 1 you will notice that whe~ 
the defendant is char a capital case and t~o only puni~h-
men t is punishment unde ·capital co.se or punlshmen t in the 
peni tenti &IJ is tll e sole :'l1ui ahm<'nt for the off ense , i:' the 
defendant is acq~itted, tee costs s hall e paid by the state ; 
but i n a l l other tr~als on _ndictment or i n:or.rnation, if the 
defe-ndant is acquit ted, the costs shall be po.id by the count y 
in ~hi Ch the indictment was found or infor mation fi l ed , except 
when the prosecutor shall be adjudged to pay t hem or it shall 
be otherwise provided by law. In State v. Ho ckman , 257 S. W. 
457 , the sheriff fi l ed a s uit of mandamus agai nst the Strte 
Auditor who hed re~:sed to honor a fee bill i n a murd~r case , 
for t he r eason tha. t an im:tr·~tion had been given ~~on f ourth 
degree ~~slaughter. The court in that case hel c that the 
instruction was . cr el y gn inc: dent in t he tr!al of the CBSe 
and t he fact tt~t t he case was a capital cose , it became t he 
dut y of the state to pay the costs under Sect ion 3028 R. s . ~o . 
1929 . 

The Circuit Courts of t his s tate have t he authority to 
grant a par ol e for persons convicted unde ... " the criminal l aws of 
t he state 1n accordance wi t h Section 3809 Revi sed Stt·t utes of 
Missouri 192 • This section reads as follm·:a : 

nrrhe ci r ccl t and crimnal courts of 
t! . .is state, a.nd t ne cour t of criminal 
correction of the city of St . Louis , 
shall have power, a s hereinafte r pro­
vided , to pa role persons convicted of 
a viol ation of the criminal l aws of 
this state . " 

Section 3c09 is restri cted by Section 3811 of t h e Revised 
Statutes·of Missouri 1929 i n r ference t o certain crimes for 
which the defendant cannot b e paroled. Section 3811 reads as 
f ollows : 

"When any pe son of previous &ood character 

- . 
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anr ·-·ho shall not hn ..re been previous-
l y convicted of a felony , shall be 
convicted of anJ fel~~y except murder, 
rape (where tho rape charged and the 
proof shows said rape to ha vo been 
conmirted by means of force , violence 
or by ~utti~ the fomalo in fear of 
1m: edia11e injury to her peroon} , arson 
or rob ery , and lmprlco "Unent ln t ho 
penitentiary shall be rsooooed us tho 
punishment therefor, and sentence shall 
have be~n pronounced, the court before 
"'hom the con~1ction was had, 1f o tisfiod 
thct suCh p~rson, if permitted to &o at 
large , woul~ not again violote the law, 
may 1n r~s dlscreti n , by ordo~ of record , 
parole s uch person and pel'l-: t him to uO 

and remain at large until such pa1olc be 
tormi~teo a s hereinafter provided: 
Provlded, that the court shall have no 
po\7er to ;>nrole any perso""l a.~ter he has 
boon del:vered to the \7e...:>den of the 
penitentiary . " 

As you notice under Section 3811 the co r t is only ~iven 
jurisdiction uneer that sectio to crimes ··1 n which the defend­
ant has be :n punished by imprisonment in the poni tentiary only . 

Section 3&13 Revi sed Str tutos of 1.11osouri 1929 also restricts 
~oction 3809 and sets out the method of tho p~role . Section 
0t l3 roads LS follous : 

"\','hen any person shall bo purol\..d under 
the provisions of se tio 3311 of t 1is 
article , it shall be tho duty of the 
co t , beforv or at the t1..1e of the 
grantinc such ~~ole , to r~qui1~ s~cl 
person, ~ith one or mor\.. sureties , to 
enter into bonu to the stut of tljssouri 
in a sum to be fixPu by tho co~rt , 
conditlon.Jd that he will appear in com t 
on the firsv de; of each re0ular ten; 
of court and during encb and every day 
o: such term of court dur1n6 tho con­
tinuance of such parole , and not cepart 
vnthout l eave of court . Such bond shall 
be ap .r·oved by the cm .. l·t , ond forfol t ure 
may be taken and prosecuted to final 
jJdgment on such bone in tho sru~e manner 
as now provided by law ln ccoe:J of bonds 
taken for appearance of persons await J~ 
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t rial u~rn information or indictnent . " 

You Villl notice tb.a t under Sectlon v . .)lv of t1:1c Hevised 
Statutes of u· s.::ouri 1 92-· , the r c·fe r ence to Sect on 3Ll l , 
v!hlch covers a punishment by im:.rlsf')nment in 1..h0 stt.. e 
penitentiary only . In settin~ out the procedu re of parole 
in t • .is section 3813, it provides thut before srantino such 
parol e , to require suc.n person, •,_ th one or mo· e st:.Rties , 
to nter into bond to the sta ·;:;o of Missouri 1n o. sum to bo 
f i xed by the court, etc . Under Section 3810 t.evised Statutes 
of :Missouri 1929 , this secti01 .. sets out the procedure for the 
parol ing of a person who has been sentenced by a j a il sentence 
or by an imposed f ne onl y , either by the Circuit Court of a 
Jus tice of the Pence . Ao YO'' noti ce by th·' s Section ~f-lO , 
the: e is no requirement as to ma.ki ng oon t before ~arole as 
is set out in Sect c.· 3813 of the ·'evised Stc tut os of r.assour i 
1929 . 

Under Section 3fl 7 f the aovisod St tutos of Missouri 
192g, this sootier> provi des thnt no pe son uncer the provisions 
of Section 3~10 shall be Gra~te& an absolute dischnrGe at an 
earl ier period t an six months after the dat · of hts parole , 
nor shall sucfl pcrole be continued for a l on....,er period t h.2 n 
two years fro~ dare of parole , ns set out abov · 3<' 10 is :- ~c 
sectio,. \\here the co ... 1.V.J.ction imposed a sentence to .the county 
jail or im osed a fi '1<:! only . Section 3Gl 7 fur the"~' provides 
tho. t under tl.L~ :revisions o:: Section 3:.....13 no person shall 'Je 
granted an absolute disch• rt,;e at an earlier puriod tnan t\vO 
years fro:tl the date of l, s parole , nor shall such pnrole continue 
for a lon~er per iod than ten years . unce!' tll s latter part 
of Section ~t-17 , it ref(-rs to Section ;) 13 where tl.Le punishment 
imposed by imprisonment :n t ne L tate eni tentiary . 

Your cu.so r10nt oncd in ,our latter , ~lthou0h it \"O.s ori...,in­
a lly filed on P charge or' fe l onious as~rmlt 1:1ith malice and 
his punishment v;as assessed at two hundr 'd dollr>rs ( 200 . 00) 1 
the minimum of the durat:on of t he parole would be not before 
six nont hs and not more than t\~'o years befo. c tho (ofendant 
shoul 6 be civen n absol ut_ parole . 

Section 3818 reads as follo··:s: 

11 It shall e the duty of the ':!Ol.'rt grant­
inc; the paroL. to req,uire the person 
parol ed to pay or Give security for tho 
pay!"'"'nt of all costs that may hc.ve accrued 
in t L cause , unl e s the person paroled 
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shall be insol ent and una01 to either 
pay said costs or furnish security for 
the same . In the latter case tte costs 
shall be paid by the s•ate or county 
as in other ct so:J \'11 thout such persons 
being required to :Jervo any time in jail 
for non- payment of fine or costs . Such 
payment of cost:J oy tho sta e or county 
shall not rel ieve such per·son .. :ra 
liL llity for the came , but if at ann t ime 
bofo. ... his finnl dis ch r 0 e he sllall 
become able to pay sai costs , it shall 
be tt d~ty of the cou.t to re~u1 ·e said 
costs to oe paid before ~ranting a dis­
chart,e , and said costs w',en so paid shall 
be t t. rned into t, .c s ta tc or count:~ treasur)' , 
as the CP se ma..r ro(i u:t e . 11 

As you notice :n Sect:on 3Ul8 it speci~ically sets out to 
require the pl. so.~.. paroled to .·aJ or .... .: vo secur1 ty for the pay­
ment of nll costs that !ll.S.J have {Ccrued in the cause ,unle ss the 
person paroled shall- e insolvent and unable tc e·t~ r paJ said 
costs or .furnish security i'or t c 10.: e . In the lntter c~ se the 
costs shall be paid by the state or county as in other cases 
wi thot.t such per· son be.l.ne r .... qui_ ec:. ~o serve any time ! n jail 
for non- payment o"' fine o costs . It also !'urther sa...,s thnt the 
payment of the costs ty the state or countJ shall not relieve 
such person from liability for thb S(~e , but if at ary time 
before his ft nal disch:. rge ho shall become a.bl to pay said costs 
1 t shall be tr t- duty o~· the -:.ouz·t to requil·e said costs to be 
pai~ "...cfol'( t gra _tin..; of n di scho ~\_,e . Unao! t . s Section 
3vl8 t.he r.;o..,rnont of the costs ln this c se is ma.nda.tor) upo.b tho 
co~ty for the reason tha.t the pun.isi"..ment o.sse sod . a~ only a 
fine w:t • .:..cl. is covered by Section 3210. 

As to the t · 10 of the sr~ tlng of an e.bsolutv c.isch< rwc , 
the court in your Ct: so was governed by Section 3bl7 •. hervin the 
section set out th • t if no e.bsol t.t disc' , !'go \'las ._ra.ntc 1 nor 
the parole termin.r teu wl thin tuo yo"'rs and failed to 'llake su.ct 
an orc~r . Such fc lure to , cr. s 1oulc 01- rate us a c._ s c:1.tr(..o o~ 
the person parol c.; e.t th .... end of two 'Jears . Tl tPo years linits 
807erning the autoi~tic ab soltt discharGe is set out according 
to t1 e method of p&.rolc in ucctl.Oil 3Ll 0 to whl ch vecti on ~817 
refers as the limitation. 

You have not asked an opln on 0.1.' t .is o fice as to the 
collection of' this costs , but under Section 0'130 {evised Statutes 
of I.li ... ouri 1929, the Clerk of the Go~r t r.uv.:.n. cri .. lnal juris­
oiction ~·or the county must issu13 execution for t:1.e costs of 
convictio1~s in criminal cases . After tne execution the aroleo 
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:ma.;r uvo.ll himself of the lr~::;cl er.cy .-.ct doscr e( ... n Artlcle 
20 , Chapter 2' of tho Revi~ed vtr. tutcs o: Lissouri 1929 . 

The execution :'or the co s·~,s woulc only be in the ns.tur of 
a civil oxecttio~ 1nc not fo~ the i~prlsoP~e~t fo~ non-paym~nt 
of the cost~ :or tho rec.oon that under the pa.l'olc act he has 
bo Jn lt v·fully dioc:ra·ced from the conv.: ct :.on . In l t. 0orpus 
Juris , pa3e 34G , ~ccticn e68, it is said : 

11 Sosts 1:1ade in a cr.2-innl prcaect·t::.on 
s.ro remi ttcd by n pa.:.."dcn bcfor0 c v1 ~t-
ion o~ bofo1c judv t and ertcace, 
nltho11,__,h a_'ter ccr. .:.ct on. On tno otL1Cr 
bnnc. , it is very generally hcl c: t.t.~.u.L- 1 
nfto~ ontenco , the costs have vested 
and n p· rd0n ct rmot op .... 1atc to o::tinr;uish -
the rill t to t.ll , ;hct n~ costs of tho 
prosocut:on or ~ st~ incurro~ 'y defend­
art . Nor c&n the means rcr c tlection 
o2 those costs be abrid60d or lcssonca by 
a ;ardon. hile the Q.l cst~on he s usually 
n!'iscn · n c ses \~he ... c t ' e ri~ 1t to t he 
costs wa& 1· prlvat ~e:sona , yet ~ e 
rule has :)een hel" to appl y j r. :~es!Je ct 
of costs due tho state or th< colnty . 
It hes been i'el , nov ever , tho. t , al thouQ1 
t:rc 11ani l1 ty .t."c-r costs ·a lot extingu1 sll<...6. 
by p l'dC'n , vhero c. n be no l'i.Jlt in the 
of leer's c: ether nerson~ entitl ed to tho 
cost5 to imprison him for nonpayment the-reo_' . " 

11 Ryan v • .:.tat-e . 178 Inc . ?. 1 . 9!S :":::: ~~1 ; 
Ane,elo. v . Jo. ·•· , 1 0 ~..o:>a t , ( 51 ~c.. . ) o9v • 
..... ut sec L i bby 1 . IH cola., r 1 Oh . 3t . ~1~ 
{C:ictum t o tho effect thrt tho p~rdonirl[) 
po,;er may release uncoll"' c tcc costs tha. t 
_ ay be comin_ tot he state) . 

(a) ~~0·~ FO. Rv .-- (1) ' Under oxistin0 

l a .... n , the costs , '.Jl ch .. t::-'C formo!'ly t xoC: 
anu aajud0 ed on cozviction .tn fo.vor of' such 
ofil~ers , are now t~x~d end uc judeed in 
f._ Jor of tl c: county and Stu e , c ... 1c ::;uch 
o ... ~ l eers are palu .1.'or their s ervi cos by tl:o 
...>t.a to or tile county out of 1 ts cv:r treasur • 
The costs ar tho pro,ert y of the state or 
t he co, r t y t he S C"'""C c. s they \iel'e the .t:'ro e .. : t y 
of t he officers unde:r ormer lo.ws , nd arc 
intended to rei11burse , in pn.rt at least , the 
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St~te and count~ for the 3alaries paid 
to such offi~ers ,' ,1rn v . St · b , 176 
Ind~ 2 1 , 2D3 , r.... :~!!. G61 . ( 2) ' l'hc fine 
is L11)osed ~c .. • tne p"t..l..;->O .Je o~ unisr.t!llent 

. b t -..v· th regaHl to coots 1 t is 
~ifferent . They a~ exacted simpl y for 
the purpose of ..~.-..... n:bursin; to the public 
trcact~ry tne precise a.mm nt ,,'Thich the 
'"'cnduct of i:.he dol endo.nt .. 1.a.:; 1·oncL .·oc.. it 
nece3.:JC..rj should be expended for t:_o 
vin<ii c Lion of tLe pu. l ie ju '"'ti co of t.he 
st .... tt nd. its v.:ol~teu. lt:n;s . It is the 
money pald , laid out end expended :or tho 
purpose o..:: r·...,&"'a:.!·!nL the CCl1Sequences of 
he dcfendc.rt ' s wron._ . It .;.s do lCJld.ed 

of hi.., for e. 0 0 .. t.. ... u ... :'icicnt co ...... v.:c..­
erati ~ , ru1.d c clJ.stl tutes e.n i ton. o~ debt 
from hi to tho co .c onweo.l th·:. :r!n~·" 'l'he 
right to ..1force paj-r.tcnt of them is a 
m re incicent to the co viction, ~d 
the oby ves ted in tL. .. c.;, ... onweul th for 
the s lo ~urposo o: re_lacinu in t e 
treasury t!' .. e amount whic .. l the def .... ndc...nt 
hlLSOlf has CaU!l eu to be Wl tl"~drc.\'m f'r ;m 

lt . And it can mc.ke no substo.I"'tis.l 
dif:ere .. 1ce vhet er the moneJ i .... going 
<1i::e tlJ to the \.i tnc H3 anc othc_•o Ytho 
are entitlec t - le & ic for~ clr s(zv:ccs 
in t ho prosocutlor. , o.r the eo momreultb 
h~ving pu1.c t ,..m st£.lds by subotitutlor ir1 
t:J.eir .: ~o . ' lnu..:l v . Co....!., 10 \;t·atv . 
( ::::1 ~ • • ) JS6 , ?vl . 

Ryan v . Stat.... , 1'7v Inu . !: 1 , J ... ~m 5-Jl ." 

The law of th ~ c ... e is ...... o vt:rnod prims.I·lly by the sta '- te 
and must 1e follo-- eel tlh ectl:r a ... sot out by the sect_ons tl.o."ein 
under t.Je ,.)o.rolo • ct . The nee io refe1•rod to in tr is o;:-in on 
are not conr1 · ctinu in eny rt:..s.t:,cct nor or they ambiguous . In 
.Sta t c..x tel . Cobo v . T. ompso , t .. tc Auditor, 5 S . \~ . ( ... ) pc 0 e .. r, , the court he ld as follo·;rs : 

11 A statute ls not to o read n& if o.)en 
to co ,...., trl ctlon r..cl n Ino.ttcr 01, couroc . 
it ~o onl } ·n the c ~e of ambi&uous 
stctutos o:f uncertain moaning that t r..c 
rul es of conotruction con have an~ 
appl icr tlon. .ihere the l &. .. lgUt~0e of a 
strtute ls plain ~nd Wlnmbi&uouo and 1ts 
meanin0 cl eo.r and unmistakabll , tLe!'e i s 
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no room for construction , and the 
cour t s are not pormi t ted to search 
for i ts meaninL beyond the statute 
itself . " 

In conclusion :it is tl e opinion of t .. 1!.s o ... .L lce that 
under Section 3818 R. S. r.:o . 1029, v.n:ch section provides 
for tho parole of the defendant who has been convicted of 
either a fel ony or misdemeanor~ the county is liable for 
the .costs whore the defendant nt. a been parol ed on a mi a­
demeanor , eYcept costs incurred on the p"rt of t~Le dofen~­
ant . 

It is a l so the opinion of this office that under 
Section 3ul8 R. S. 1.0 . 1929 that vmero the person paroled 
shell be insolvent and unsblo to e!.the~ pay said costs 
or furnlsh security for the sa.c , in tho CLSe of a con­
victi on on a ntsdemoanor, thv costs shall be paiu by the 
county as in othe r cases w:1 t nout such pcroon be ng r equi r­
ed to serve any ti. •e in jail for non- pa:,-mcnt of fine or 
costs . 

It is also the opinion of this depart ment that the 
payment of the costs by the oounty shall not rel ieve su ch 
pe~son f r on liability :or the s~1e , but that under Section 
3730 R. s • • o . 1929, the cl rk of the court , havinu cr iminal 
jurisdicti on for tho cou..~ty, mu3t issue execution for the 
cos ts of co .. victions in criminal cases , but after the 
exe cut ion, the parolee may avail himself of the insol vency 
a ct descr i bed in Article 20 , cl.e.pter 29 of the Revised 
Statutes of Ui ssouri , 1929 . 

Respectfully s ubmitted, 

Assistant Attorney Gener al 

APPROVLD: 

J . L . TA~r.~ ... 
{Actint ) Attorney General 

WJB : DA 

. . 


