Expenses of the Prosecuting Attcrneys
in eolleetion of sales tax not payable
out of State funds.

<ROSECUTING ATTORNEYS
TYXPENSES SALES TAX
COLIECTIONS
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august 80, 1937.

Mr. Cherles F. Lamkin, Jr.,
Prosecuting :sttorney,
Chaeriton County,
Keytesville, lo.

Dear oir:

This offiece acknowledges yours of the 24th
instant, requesting &n opinion of this Department &s
to whether or not Prosecuting Ettorneysare entitled to
ény expenses incurred by them in the performence of
the duties imposed uponthem by the provisions of Sec~
tion 40 of the Seles Tax LAet of Missouri for 1937
(1957 Missouri Session iActs, page 552).

By Section 40 of said Let, it is provided
that: i

"upon the recuest of the .ttorney
Genertl, it is the duty of each Pro-
secuting /ittorney &nd Cirecuit .ttor-
ney to forthwith institute and pro-
secute suits for the collection of
the tax.,"

section 41 of seid «aect, provides that:

"The expenses necessarily incurred
by the suditor and Attorney General,
and his assistants in charge of 1liti-
gation that mey arise hereunder,
shall be paid out of appropriations
made by the General iAssembly.”

Upon the examination of &ppropriations made
by the 59th General Assembly, we fail to find that
any moneys were &appropriated for the payment of the
expenses of Prosecuting sttorneys in performance of
duties pertaining to sales tax collections.

Upon the guestion of the intention of the
legislature to pay this expense out of Ltate funds,
we miy consider remarks of Judge Leedy J. in the case
of state ve Smith, 90 S, V. 2nd 1. c. 409;
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*The view that such was not the
intention was fortified by &n exa-
mination of the LAppropriation ifcts
of the 58th General issembly, whieh
show that, that body nade no appro-
priation for suceh purpose.”

The foregoing stctement was made by the ceourt
in considering the guestion of whether or not the lLegis-
lature intended thst the state Highway Lepartment should
pay the 1% seles tax upon its purchases,

By analogy the 59th General ..ssembly heving
failed to make an appropriation for payment of the ex-
penses of the Prosecuting ~ttorneys in performing the
duties imposed upon them by the 2% Sales Tax aet, it
would seem that the legislature did not intend to pay
such expense out of State funds and the uppropriastions
made by the 59th General issenbly.

The duties of the Prosecuting ittorneys with
reference to metters pertaining to the State &re set out
in Section 11316 R. 8. Mo. 1929, which section is as fol-
lows:

"The prosecuting attorneys shall com=-
mence and prosecute all civil and crimi-
nel acetions in their respective counties
in whieh the county or staute may be eon-
cerned, defend &ll suits against the
state or eounty, &nd prosecute forfeited
recognizances and actions for the re-
covery of debts, fine. , penalties and
forfeitures aceruing to the state or
county; and in all eases, ceivil and
eriminal, in which changes of venue ray
be grented, it shall be his duty to fol-
low and prosecute or defend, as the case
may be, all sald causes, for which, in
addition to the fees now allowed by law,
he shall receive his actusl expenses.
YWhen any eriminal case shall be taken

to the courts of appeels by appeal or writ
of error, it shell be their duty to re-
present the state in such cese in said
courts, znd meke out snd cause to be
printed, «t the expense of the county,
and in clities of over 500,000 inhebitents,
by the eity, &ll neeessary sbstracts of
record and briefs, and if necessary &p=-
pear in said court in person, or shall
employ some &ttorney at their owvn expense
to represent the state in such courts,
and for their services shall receive such
compensation &s may be proper, not to ex-
ceed twenty-five dollars for each case,
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and necessary traveling expenses,

to be cudited and peid as other
claims ere audited wnd paid by the
county court of such county, and

in such ecities by the proper suthori-
ties of the city."

From the foregoing section, 1t scems that
the duties of the Prosecuting :ttorney in attending to
sales tax matters in his county are imposed on him the
same &8 attending to any other matters in which the
Stute of lMissouri 1s & party.

Although the Legislature did not make an &ap-
propriation to pay for these expenses, such as postuge,
stationery, ete,, yet it has been the rule of the
courts that such expenses be not imposed upon the of-
ficiels but be paid by the county (See opinion of this
Department dated ley 25, 1935 which is enclosed with
this opinion).

In all of our research upon this subject, we
find thet the courts follow the rule that official
expenses eennot be imposed upon an official without
reimbursement, even thouzh the statute is silent on
this sub ject fSee cases cited in enclosed opinion).

+8 the County Treasury is relieved of some
of its burden because sore of the receipts from the
sales tax go back to the county by way of taking cure
of rclief obligations and schools, it would &ppear
that the legislature intended that the expenses of the
Frosecuting ..ttorney incidental to nhls perforrance
of' auties perteining to the sales tax should be paid
out of the County Treasury &s other incidental ex-
penses of sald off'ice are now paid.

CONCLULION.

It is, therefore, the opinion of this Lepart-
ment that the expense of the lrosecuting ~ttorney in
performance of sales tax duties for the State are not
payable out of the State appropriations of the 59th
General sssembly, but that such expenses mey be paid
out of the County Hevenue I'und, &s expenses &re now
pald to Prosecuting sttorneys for attending to vteate
and County natters.,

Respectfully submitted,
m 1:?. BURTON.

Assistant ..ttorney CGenersl.
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