
COUNTY TREASURER : In counties having township org8.J."'li~a
tion when the treasurer- 9lect dies 
before qualifying for the office in 
April the person holding the office 
will continue to hold same until the 
next general election for electing 
a t r easurer in said counties . 

March 1, 1937 

.'Jr . Charles F . Lamkin, Jr. 
Prosecuting Attorney 
Chariton County' . 
Keytesville , iasouri 

Dear S1ra 

This Department is in receipt of your re
quest for an opin~on dat~d ?ebruary 25, 1937. Your 
request reads as follows: 

uThe following situation 
baa arisen 1n this county. 
Charlton County is under 
township organization and 
the office of treasurer 
and collector 1a combined. 
t'nder the law, the term of 
the treasurer ends ordinarily 
April 1 of this year . The 
person elected to that 
office at the general elec
tion last Nove~ber had died 
since hia election and be
f ore the expiration of the 
term of the present treasurer . 
I will appreciate an opinion 
f r om you as to whether or 
not the present treasurer 
holds over and if so , how 
long , and if there is a 
vacancy on pril 1 because 
of the death o~ the person 
elected, and how the vacancy 
is t o be fi lled . " 

I 

\ 
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In 1933 the Legislature repealed Section 
12130 , Revised Statutes k iss ouri 1929, and re-enacted 
the s e c tion so that it now reads, Laws of llii ssour1 
1933 , page 338 , 

11 0n the Tue sday after the 
first t.:onday in November, 
1936 , and avery f our years 
thereafter , there shall be 
elec ted by the qualif i ed 
voters i n all countie s of 
this state now or her eafter 
having a populat ion of 40 ,000 
or more inhabitants accord-
ing to the last decennial 
United States census ,and in 
all counties of l ess than 
40 ,000 1nhabitants if under 
township organization, a 
coun t7 treasurer , who shall 
be comJniss i oned by the Count,
Court of his County, and who 
shall enter upon t he dia-
char~e of the duties of his 
office on the first day of 
January next succeeding his 
election, and shall hold his 
off ice f or a term of f our 
years , and unt il his successor 
is el ected and qualified , unless 
sooner reT.oved from off ieeJ 
Provided, t hat i n count ies 
having adopted or that shall 
hereafter ~dopt township 
organization ,. the term of office 
of said t r easurer shall be ex
t ended to the first day of 
Apr il next after the el ection 
of his successor. ' 

Chariton County , having been f or a number of 
years under township organization , 1s not affected by 
the Act of 1933 which provided for the a bolishment or 



Mr. Charles F. Lamkin , Jr . - 3- .March 1, 1937 

the cons olidat i on or· county t r easurers in coun t i e s of 
l e ss t han 40 ,000 inhabitants. It a ppears f rom t he 
facta as contained 1n your letter that at the last 
general e l ection a person was elected to the off ice, 
but as the statute provides that the incumbent shall 
hold hi s off ice until Apr i l &nd since the person 
e l e cted has died we assume t ha t said person ~ada no 
e f fort or did not qualify before his death. 

Section 5 of Article XIV of the Constitution 
of ~issour1 relates to the tenure of office of officera, 
and 1s as followa t 

"In the absence of any contrary 
provision, all officers now or 
hereafter e lected or appointed , 
subject to the right of resigna
tion, shall hold office during 
their official terms, and until 
their successors shall be duly 
e l ected or appoin ted and 
qualif ied. n 

But the grave question is whether or not there 
is a vacancy. I f the r e is a vacancy the same could be 
fi lled by the Governor , under Section 10216. If no 
vacancy exis ts d oe s the present incucbent hol d over , if 
so , how long . 

Vacancies usually exist and occur upon the 
death , r esignation, f a i lure to qualify or f rom an ouster 
of the incumbent. The statutes r e lating t o ·vacancies 
in the indiv idual offices usually govern. 

In the instant ease we are unable to locate 
any s t atute which is a ~ide or determines a vacancy 
exis t s i n the off ice of treasurer when a succeasor,due 
to death , fai ls to quality,or ~e procedure to be 
f ollowed 1n the event auch a condition creates a 
vacancy . 

In 22 Ruling Case Law, 437 ,438 , the word 
•vacancy' is treated aa followsl 

"The word •vaoancy ' as applied 
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t o a public off ice has no 
t echnical meaning . I t1 
ordinary and popular mean
ing is that the office is 
unoccupied and without an 
incumbent who has a lawful 
right to continue therein 
until t he happening of some 
f uture event . An office i1 
not vacant so long as it 
is suppl ied in the ~anner 
provided by the Constitut i on 
or law wi t h an incumbent who 
i s l egally qualif i ed to 
exercise the powers and per
f orm t he duti es which pertain 
to it . " 

It is a well recognized principle of law that 
the law abhors vacancies . The various poli ~ical sub
divisa>ons o l the state , i n order that our system o£ govern
ment may function to the best int er&sts, will not declare 
a vacancy as long as an incumbent is in office . The 
general rule with reference to the state of facts which 
you pres ent is stated i n 74 A. L. R. 486,as follows s 

" In a majority of jurisdicti ons, 
the rule obtains that the death 
or disability of an officer- elect 
before qualifying does not create 
a vacancy in t he off ice which 
may be tilled by t he appointing 
power, since he never occupied 
the office, and that under the 
provision that an incumbent shall 
hold his office unti l his s uccessor 
i s elected and qualified the prior 
incumbent i s entitled t o continue 
in the office unti l the election 
and qualif ication of his successor." 

In view of the absence of any statut ory or con
stitut i onal pr ovis ion which create s any vacancy under 
the condi tions ment~oned in your l e tter, we are of the 
opinion t hat under the decis ions here i n quot ed that no 
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vacancy now exists, assuming that the present incumbent 
i s r emaining 1n office and discharging h is off icial 
dut i es; that by virtue of the Constitution the present 
incumbent will remain in office until his successor is 
elected and qualified. 

Under the facts which you present there ia no 
successor e lected and qualif ied and there can be no 
successor elected and qualif ied, then how long will 
the present breaaurer continue to hold over? 

It a vacancy had existed by reason of the death 
or the t reasurer-elect, then the appointive power, 
under ~ection 10216, Revised Statutes J"ias our! 1929 , 
woa ld have appoint ed some person to fil l the vacancy. 
The statute provides that the appo~tive power should 
appoint a person until the next general election or 
until his successor is elected and qualified . The 
next genera l election in your county would be 1n 1938, 
but, havinr r uled that there is no vacancy and no 
s t atutory procedure to car~ for a situation such as 
you present. 

An election t o any office. can only be he ld 
when pr ovided f or by l aw. As was sai d in t he case 
of 5tate ex r el . McHenry v. J enkins 43 ko . l.c . 265: 

" Or i f not , wh o i s the preaent 
clerk? ay the terms of the act 
creating t he Kansas City Common 
Pl eas, as well as by the consti
tutional provision , the clerk 
shall hold his term until the 
election and qualification of hia 
successor. Thus there is no vacancy, 
and Mr . Vincent holds over . 

It In r elation t o relator • s second 
claim, that the omission to hold 
an election in 1866 can be supplied 
by one in 1868.we can only say 
t hat it is a valid one if the law 
provides for any such e l ection. 
But he has failed to show us any 
such provision, and it would be 
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d j_fficul t to r- ive l egal vali dity 
to a volunteer election. No 
election can be had unless provided 
for by law. As the law makes no 
provis ion for the elect ion of 
clerks in 1868 , such e l ection is 
wholly void and of no effect . This 
pos i tion haa never been questioned . 
In the tate v. Robinson, 1 Kansas , 
17, a question wa s raised as to the · 
validity of an elect ion f or governor, 
and it was held t hat the e l ec tion 
under c onsiderat ion was not nro
vided for by l aw , that the person 
elected could not take the chair , 
and that the pr ev ious governor 
should hol d over until the next 
general el ection. No case has been 
known where a volunt eer elect i on has 
been held valid, even though t he 
tert:l of the incumben t had expir ed." 

Als o , in the decision of Sta t e ex inf . v . Dabbs 
182 Mo. 1. o . 367: 

" The ac t of arch 25,1901 (Laws 
l 90l,p . l20) ,provid1ng for an 
additional j udce of the c ircuit 
court of Jasper county , under 
which defendant was appointed 
and commiss ioned, provides , that 
'he shall con tinue in off ice 
until the first li:onday of January , 
1903 , and until his successor ia 
elec ted and qualified . ' ~is 
s uccessor was elected a t the 
general e l ecti on held i n Hovember, 
1902,but died before qualifying 
and it must follow that defendant 
is •entitled to hol d over until 
the next regular term f or hold-
ing an election £or that office.• " 
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1he Legislature having provided for the elec
tion of treasurer, in t he event that there is no vacancy 
had in mind uniformity as to t1me. As was said in the 
ease of State ox int . v . Snith 152 o . 1. c . 521: 

"In the case at bar Bausdl.ton 
was a ppointed under seot1on 7 
o f the Act of 1891, to fill the 

· unexp ired term of Sheehan, which 
ended at the regular elec tion 
in 1898 , and until his successor 
was duly e lected and qualified. 
The atte~pted election of hie 
succe~sor in 1898 t ailed by 
reason of a t i e vote . No successor 
was then e l e cted and hence none 
qualif ied. rherefore no vaoancl 
axioted or occurred ~the olt ce. 
The e1"f eet was the srune --as 11" no 
election for a successor had been 
held in 1898 . lhere being no 
vacancy there was no power 1n 
the judges named to appoint de
fendant to the office , either by 
virtue of the Act or 1891 or of 
any other statute , and hence 
their action was a nullity and 
det"endant had no title t o the 
office. Inasmuch as the Act or 
1891 provided that there should 
ve an e l ection for justice of 
the peace , in St . Louis , at the 
regular election in 1894 ' and 
every four year s thereafter. • 
and inasmuch as t here was 1n 
legal i n tendment no e l ection held 
1n the fourth district in s t . 
Louis f or j~s tice of the peace 
i n 1898 , there has been no 
successor yet elected for Haughton , 
and as the purpose of the law
makers is that there shall be 
uniform! ty i n the time of electing 
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all justices of the peace 1 and 
a~ there ~s no special statute 
covering cases like t his, it 
follows that there can be no 
l egal election held to elect 
a euccesaor for Haughton until 
the regul ar e l e ction in the 
year 190~,and that he has a 
right to c on tinue to hol d the 
office o~ justice of the peace 
f or the f ourth distrlct, in the 
city of St . Louis , until a 
successor is e l e c t ed at that 
time , and thereaf ter duly 
qualif i es, by virtue of his 
appointment until h is successor 
is duly elected and qual lfled. " 

te are 1 theref ore 1 of the op .i nion that the preeent 
incumbent will continuo to h old the office of treasurer 
unt il the next regula r elect on f or electing a · t reasur er 
of Charlton Coun~y , which, according to the provision. 
of ~eotlon 12130, quoted ~upra 1 will be in Kovember 1940 . 

Respee trully submitted, 

OLLIV AJI< ; • NOLLH 
Assistant Attorney General 

A? PROV .... D& 

J . -... . TAYLOR 
(Acting ) Attorney General 

OIN: LC 


