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Honorsble Charles ¥F. Lamkin, Jr.,
Frosecuting attorney,

Chariton County,

Keytesville, Missouri.

Lear 3ir:

: We have received the following inquiry from you,
to-wit:

"The following situastion has arisen in this
county, which you know, is under township
organization. 4 certain township spomnsored

a WPA road project. 4t the same time they
issued road bonds, the rroceeds of which were
to be used in part for paying of the WA
project and pert for their share of a PWA
road project. In connection with the "PA
road project, the trustee of the board was
hired by the WPA as foreman of the Jjob and
was to be paid a salary by them. He, in turn
retained the president of the board to act

es the townshlp supervisor of the Jjob, follow-
ing the direction of the WPA office, with the
understending that this township supervisor's
salary was to be pald from the township funds,
being a part of the costs which the township,
as sponsor, agreed to essume. This board
president in that capacity, has worked for
about three months, it being understood that
he was to recsive a salery of $50.00 per month.

"I will appreciate an opinion from you as

soon &s possible regarding the legality of
paying the salary of this township supervisor
as outlined, ocut of part of the proceeds of the
bond issue. The only secticn which I find
directly bearing on this point, is Section
8154, R.3. lio, 1929, which does not seem to

me t0 be direetly in point. Sinee this work
has gone on for this length of time and the
president of the board is enxious to have

it settled, I will eppreciate en opinion
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from you as soon as conveniently
rossible.”

replying thereto, will say that in an orinion rendered
by this office on Januesry 28, 1936 to lionorable G. Logan iiarr,
Prosecuting attorney of klorgen County, we stated thet the money
owned by a speclal eight-mile rosd distriet as the result of a
bond issue by said district may be legally expended by the district
for the purchase of road building mechinery to be used in such
special road distriet. .lso, in &n opinion dated sugust 6, 1936
to Honorable Rex lLi. Moore, Frosecuting attorney of Grundy County,
this department held that if the township has money on hand with
which to carry on a WPA project of the township, the same may be
lawfully expended in cooperation with the "Pa4 authorities in
improving said rosads.

The payment of a reasonable salary out of the township
funds for officers supervising the work of improvement of the roads
is just as essential in order that the completed unit, i.e., the
greatest emount of results in improvement to the publiec may be
obtained as is the purchase of proper machinery, each being an
essential to securing the ultimate objective, which is & good road
built without squendering the money in abortive efforts.

«bsent a limitetion by the provisions of the bond issue
itself by which the township raised certain funds, the township
authorities would have the right to expend the money om hand that
came tc them as the .roceeds of the bond issue in the same way
that they are authorized to expend the ordinary revenues of the
township.

snother question is presented by your inquiry end it
refers to the authority to employ the president of the board to
act as the township supervisor, and to receive his compensetion
from the townshlp funds. stating that part of your inquiry in s
different way, we interpret the inguiry to be substantially the
following, to-wit: . given township issued bonds to finance road
projects - the Wri employed the trustee of the township board as
foremen and pasid him cut of their funds, and he beinz so employed,
employed the nresident of the township board to act as township
supervisor and the latter is pald & salary out of township funds,
this sll belng done at the direction cof the WPA. Is such employ~
ment of the president of the township board to ect es such township
supervisor, authorized by law?

The member of the township board employing the president
of the township board, who is paid out of township funds, can be but
the agent or mouthpliece of the township board in employing some
one who is to be paild by them, as appears to be the fact here.
Une cannot accomplish indirectly that which he is not pesrmitted
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to direetly accomplish. The township board in fact 1s doing the
employing. They must necessarily be doing the employing because
they are peying for the employment. If they were not paying for
the employment, then they would be making a donation of the nublie
funds without consideretion, no velue being received in return
therefor.

It appears to us that the necessary result of the set-up
as you mention it, is that the township board, through the foreman,
is employing the presldent of the township board to perform these
services &3 supervisor and is agreeing to pay him a salary of 550,00
a month therefor.

In an opinion of this office dated February 11, 1933 to
the Ionorable T.J. larper, Prosecuting attorney of Jtone County,
with reference to the right of road district commissioners to
employ themselves, this conclusion was reached:

"s8 we understand your inquiry: - a board

of commissioners of a speclal road district
was appointed under the provision of Section
8026 R.5. Mo. 1929, who under the provision
of Section 8031 R.s. Lio. 1929, were to serve
without pay, except for their sctual nscessary
expenses. ars they, or either of them, while
holding the office of commissioner, entitled
to work upon the road in some capacity end
draw compensation therefor the same as a road
overseer, and at the same time draw the expen-
ses as provided for the board of commissioners,
or would they be permitted to draw the road
overseer's salary and forego the expenses

as so provided?

"The adjudged ceses upon the validity of
appointment to office, made from the membership
of the eppointing boerd, hold uniformly that
such appointments are illegal, as ageinst
public noliey and for that reason are generally
discountenanced. The reascn for declaring such
ect against nublic poliey is obviously from

the fact that the power to fix and regulate

the duties and compensation of the appointee,
is lodged in the body of vwhich the commissioner
is & member. Unless such rule was promulgated
end enforced, it might permit the cenersl publie
to be teken sdvantage of by the board or com-
mission ecreated s their agent and for their
protection. It is of the highest importance
that munielpal and other bodles of publie
servants should be free from every kind of
personal influence.

"For the reasons as hereinabove stated, it is
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the opinion of this department that
it would be unlawful es agelinst
publie policy for the member of

your special roed district board to
be employed by the board, or engage
themselves as an employee and draw
compensetion for working upon the
highway of the road distriet in which
he is serving as commissioner."

In the case of State v. Bowman, 184 lio. app. 549, the
Court had before it the guestion of whether or not a member of the
City Council of o<pringfield, kissouri, could be appointed City
Clerk. The Court said:

"™ * * * Gther reasons might be

gilven, but it 1s sufficlient to say, end
we 50 hold, that it is ageinst the
policy of the lew to allow a member

of the appointing body, in a case like
this, where the eppointive office is

a lucrative cne, to beacome the beno-
ficiary of the appointment, * *

"We are not without abundant suthority
for this ruling. The case of lleglemery
v. %eissinger, (Ky.) 131 s.W. 40, 31
LeRsns (Nes.) 575, is a leading case

on this subject. The editorial note

to that case says: 'The adjudged cases
upon the validity of &ppointment to
office nade from the membership of the
appointing body hold uniformly that

such appointments are illegal and to

be generslly discountenanced.' In thet
case it was held that the fiseal court
of a county, empowvered to appoint a
bridge commissioner, a salaried officer,
could not appoint one of their own
number. No specific statute or consti-
tutional provision is cited as prohibiting
such action. The court held the appoint-
ment void as egainst publie policy, and
sald: 'lNor does the fect that his term
expired within a few days after his
eppointment, or the fact that his duties
would be prescribed and his compensation
ellowed by a body of which he was not

& member, or the fact that he was not
present with the court when his appoint-
ment was made, have the effect of changing
this salutary rule. The fact that the
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the pover to fix and regulate the
duties and compensation of the
appointee is lodged in the body of
which he i1s & member is one, but not

the only, reason vhy it is egeinst
cublie poliey to permit such a body
charged with the performance of publie
duties to appoint one of its members

to an office or place of trust and
responsibility. It is of the highest
importence that municipel and other
bodies of public servants should be

free from every kind of personal in-
fluence in making eppointments that
carry with them services to which the
public are entitled and compensation
that the public must pay. and this
freedom cennot in its full and feir
sense be secured when the appointee

is & member of the body and has the
close opportunity his association and
relations afford to the place the

other members under obligations that
they may feel obliged to repay.'

Other cases to the same effect will be
found, giving the same and other reesons
for so holding. (Smith v. City of
slbany, 81 N.Y. 444; Gew et al v. .shley,
et s8l., (Mass) 80 1l,i. 790; The People
v. Thomas, 33 Barbour's Repts. 287;

Ohio ex rel. v. Taylor, 12 Chio Lt. 130;
Kinyon v. Duchene, 21 iich. 487. = * *)"

CONCLUSION

It is our opinion that the proceeds of the bond issue
issued for the purpose of raising money to improve the roeds of
the township, absent some limitation or restriction in the issuance
of the bonds themselves (and no such restriction or limitation
appears here) may be expended in employing & supervisor or overseer
of the road work and naying him a reasonable salery therefor.

It 1s our further opinion that that person so employed as
such supervisor by the township board, whether scid board be acting
directly or indirectly, whether doing the employing themselves or
authorizing some other person so to do, regardless of whether it be
a nerson designuted by the "FPi or by another authority as such
employing agency, such person receiving his compensation from the
township board is employed by the township board, and the president
of the townshlp boerd may not legelly be employed by said board
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to perform road services for the township board and receive
compensation therefor from said board.

Respectfully submitted,

DRAKE WATSON, :
assistant Attorney General

APPROVED:

3+ B T&!’EOﬁ,
(acting) Attorney General.
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