
HIGHWAYS : 
b d issue absent bond provisions 

s alary may be pai~ ~r~~wn~~P board cannot, directly or 
i~di~:c~~~~r~~ioyupr~sident thereof as supervisor . 

January 5 , 1937. 

-

Honorable Charl e s I . Lamkin, Jr ., 
roo~ cutine a ttorney, 

Clu~ri ton County , 
Keytesville , . • dssouri . 

Dear ::>ir: 

to- wit: 
We have r e ceived t he followi nc in~uiry from you , 

~ 

"The following s ituation has c.risen in this 
county , r.hi ch you kno~ , is under t o nship 
orcanizution. .u. cert-., in t o nohip s on:sor ed 
a .TPA road project. .H.t the same time they 
issued road bonds, the _ roceeds of r·bich ere 
to be used i n part tor ~ayi of the ~A 
project and ,a rt for ~heir shar e of a PW 
r oad project . In connection ~ith the UPA 
road project , the trustee of the board was 
hir ed by t he ·~A as foreman of the job nnd 
was to be pai d a sals ry by them. He , in t urn 
r etained t he president of the board to a ct 
os t he to,.,nship supervisor or the j ob, follow­
ing the d i rection of t he .~A office , ~itb the 
understanding t hat t his to nship su~ervisor ' s 
sal ary ras to be )aid from t he t o nshi p funds , 
being a part of t he cost s which the township , 
as s ponsor, agreed to ass~~o . This board 
president in that capacity, has ~orked f or 
about three ~onths , it bei ng underst ood t hat 
he as t o r e c ive a sal ary of ~50 . 00 1er ont h . 

n1 ~ill a-ppr eciate an opi nion from you a s 
soon as poss ible regarding t he legality of 
paying t he salnr y of t his to\'Jnship supervi sor 
as outlined , out of part of the proceeds of the 
bond issue . The only secticn ~hich I find 
directly bearing on t his point , is yection 
8154, • • v . l·o . 1929 , .hich <lC'es not seem to 
me to be directly in oint . ~ince t his ~ork 
hno gone on for this l ength of t ime and t he 
pr esident of t he boar d is anxi ous t o have 

' it settled, I 1" ill a!)pr eciat e an opi nion 
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from you as soon as conveniently 
'ossi ble . " 

Jan, 5, 1937 . 

.rleplyiDG the reto, mill say that in au o inion r endered 
by t l.i s office on Janu~ry 28 , 1936 to honorable G. Logon •. ~rr , 
Prosecuting ~torney of !organ County, ~e stated that the money 
o ned by a special eight-~le road district as the result of a 
bond issue by said district may be lego.lly expended by the district 
for the )urchase of r oad building l116 cl. i nery to be used in such 
speci al road district . ~~so , in an opinion dated a ugust 6, 1936 
to Honor able Re;x h . Hoore, ?rol;;ecuting .n.ttorney ot Grundy County, 
this department held t hat if the township has money on hand wi t h 
whi ch to carry on a tWa ~roje ct of the tonnship , the same nay be 
l arfully expended in cooperation Pith the 'fPa authorities in 
improving said roads . 

The payment of a reasonable salary out of t he township 
funds for off icers supervising the work of improvement of the roads 
i s just aB essenti a l in order that the completed unit, i . e ., the 
createst amount of results in i .mprovement t o the publi c rulY be 
obtained as is the Jurchase of proper uachinery, each beine an 
essential to aecuring t he ultinate objective , whi ch is a good road 
built without squandering t he money i n abortive effor t s • 

... bsent a limitation by the provisions of the bond issue 
itself by which t he township raised cert ain f unds , the to~nship 
authoriti es ~ould have t he rie ht to expend t he ~oney on hand that 
came t o them as t he roceeds ot the bond i ssue in the same ~ay 
that they a r e authori zed to expend the ordinary .c·dvenues of the 
to,..nsb ip • 

.r ... notber question is presented by your inquiry end it 
refers to the authority to employ the president of the board to 
act as the township supervisor , and to r e ceive his compensation 
from t he to~nship funds . utating t hat ~art of your inquiry in a 
different ~ay , ~e interpret the inquiry to be sub~tantially the 
follo~ing, to- wit: J~ g iven township issued bonds t o finance road 
projects - t he \7.Li employed the trustee of the to nship board as 
f oreman and Paid h i m out or their funds, and he boinll' so e ''lployed , 
employed the ~resident ot t he township board to act as t ornship 
su~iervisor and t he lat t er is ...,a i d a sal ary out of to'l1nship funds , 
tlis all being done ot tho direction of the UPA . Is such empl oy­
ment of t he 1)residell t of t he t ownsh i p board to e.ct e.s such t ownship 
su ervisor, aut horized by l aw? 

The member of the township board employing t he pr esident 
of t ho t ownship board, ~ho is paid out of township funds , can be but 
the a~ent or mout h, i oce ot t he township board in onploying some 
one v• o is to bo pa id by them, as appears to be the t act here . 
One cannot a ccomplish indir ectly t hat which he is not U'Jrmitted 
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to dire ctly a ccomplis h . The to~nsh ip boar d i n f a ct i s doi ng t he 
employi ng . They mudt ne cessar ily be doing t be employing becaus e 
t hey a r e )8ying for t he empl oyment . I f t h t y wer e not nayin~ for 
t he employment, then they noul d be making a donation of t he 1ublio 
f unds without cons ider ation, no va lue being r e ceived in r eturn 
ther efor . 

It ap~ears to us t hat the necessa r y r es ult of the set-up 
as you mention i t , i s t hat t he townshi p board, through t he foreman, 
i s employinf t he p r esident of the townshi p board t o perform t hese 
services as supervi s or and is agreein~ t o pay him a sala ry of . 5 0 . 00 
a month t her e for. 

I n an opi ni on of t hi s office dat ed l!ebruary 11 , 1933 to 
t he Honora ble r. J. Har per, l rose cuting a ttorney of .Jt one Count y, 
~itb r efere nce to t he right of road district commiss ioner s to 
em~loy t hemselves, thi s conclus ion ~as rea ched: 

"..t~s vre understand your i nquiry: - a board 
of commiss ioners of a special road district 
~as appointed under t he pr ovis ion of 3ection 
8026 ~ . 0 . uo . 1929, who under the provis i o n 
of aection 8031 rl . J . ~o. 1929, ere to serve 
without , ay, except for t heir ~ ctual neces sary 
expenses . Are t hey , or eit her or them, while 
holding the of f i ce of commissioner , entitled 
to work upon the r oad in some capaci ty and 
dr a compensa tion t herefor t he same as a road 
overseer, and a t t he same t ime dr aw t he expen­
ses as provided f or t he board of commissioners, 
or woul d they be per =rti tted to dr a?l t l,o road 
over s eer' s sal ary and f or ego t he expenses 
as s o provided? 

'The ad judged cases upon t he vali dity of 
appoi ntment to off ice, 11tede froT'l the menbe r ship 
of t he appointing boar d , hold uniformly t hat 
such appointments er e i llegal, as a gai nst 
~ubl ic ~olicy ru1d f or t hat r &ason e r e generally 
discount enanced . The r eason r or declar ing s uch 
a c t a ea i ns t vmblic I')Olicy iS obvious l y from 
t he f b.ct t hat t he J.>O e r t o f i x and r egula te 
t he dut i es and compensat ion of the appointee, 
is lodGed i n t he body or hich the commi s s i oner 
i s a member . Unless such r ule was promul ga t ed 
and enforced , it ught per mit t he ener el ~ublio 
to be t~ken advantage of by t he boar d or com­
russ i on created Ls t~ eir agent and for t heir 
protecti on. I t i s of t he hi ghest i mpor t a nce 
that ~unici )al and other bodi es of public 
servants should be free from every kind or 
per sonal i nflue nce . 

''] or t he reasons a s her e i nabove stated, it is 
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t he O,.J i nion of this department that 
i t woulu be unlawf ul us agai ns t 
) Ubli o policy for tl'e member of 
your s pecial road dist rict bo&r d to 
be employed by t he board , or engage 
t hemselves as an em loyee and draw 
compensction for norki ng u~on the 
hith~ay of t he road district in whi ch 
he is serving as commi ssioner. " 

In t he case of State v . Bowman , 184 l.io . App . 549, the 
Court h&d before it t he question of whet her or not a membe r of the 
Cit y Counc i l of vpr ingfi eld , .... issouri, could be n opoi nted City 
Cler k . The Court ~aid: · 

n "" '"" * uther reasons mitht be 
given, but i t is sufficient t o say , and 
we s o hold , t hat it is agc i nst the 
policy of t he law to allow a member 
of t he apnointing body, i n a case l i ke 
t h i s , nber e t he appointive office is 
a l ucra tive one , t o become the bene­
fici ary of the appointment. * ~ 

"'?le a r e not ~i t hout abundant authority 
for this ruli ng . The case of laeglemery 
v . TJeissi nger , (l..y . ) 131 .i . W. 40 , 31 
L . 1t • .u. . (N • ..> .) 575, i s a l eading case 
on t h i s subject. The editorial note 
t o t hat case suys : ' The adjudged cases 
upon the validity of appoint ment to 
office 1ade from the member shi p of the 
appointing body hold uniformly t hat 
such appointment s are illegal and t o 
be general l y discountenanced .' In that 
case it ~as held t hat t he fi s cal court 
of a county , empo~ered t o uppoint a 
bridge commi s sioner , a sala ried of f i cer , 
could not appoint one or their own 
nunber . No specific s t a t ute or consti­
t utional pr ovis ion i s cited as prohibiting 
such a ction. The court held the appoint­
merit void as agai nst ublic policy , and 
sai d : ' Kor does t he f&ct t hat his t erm 
expired ithin a few days ~fter his 
appo intment , or t he f act that his duties 
~auld be prescribed and his compensat ion 
al l o\1ed by a bod~ ' of which he \.as not 
a nembor , or t he f act t hat he was not 
present l 1 th t he cour t l"'lten hi a appoint­
ment was ~de, have t he efrect of changing 
this salutary rule . rhe fact that the 
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t he porer t o fix and regulat e t he 
duties and compensat i on of t he 
appoint ee i s lodged i n the body of 
whi ch he is ~ member is one, but not 
t he only, r eason why i t i s ageinat 

Jan . 5 , 1937. 

ubl ic policy to permit such a body 
char ged ~ith the per f ormance of public 
duties t o appoi nt one of i t a oenbers 
to nn office or pl a ce of trus t and 
r esponsi bility. I t i s of t he hi ghest 
i mpor t ance t hat municipal and ot her 
bodi es of lUbli c servant s shoul d be 
free f rom ever y k i nd of uer sonal i n­
f luence in Ilaki ng appoint ments t hat 
carr y wi th t hom services t o which t he 
publ ic ar e entitled and compensation 
that the public mus t ?ay . And t hi s 
freedom cannot i n its ful l and f a ir 
sense be secured when the ap] oint ee 
i s a member of the body and l~s the 
close opportuni t y his associ a t ion and 
r e l a t ions af for d t o t he ~lace the 
other member s under obligations t hat 
t hey may f eel obli ged t o repay. ' 
Other cases to t he same effe ct will be 
found, gi vinJ the same and other reasons 
for so hol ding . (Jmith v . Ci t y of 
..h.l bany , 61 1-. . Y. 444 ; Gaw et a l v . ...,.shley , 
et al ., (lJB.s a) 80 !: . E. 790 ; The People 
v . Thomas , 33 Bar bour ' s Rept s . 28 7; 
Ohio ex r e l . v . Taylor, 12 Ohio vt . 130 ; 
Ki nyon v . Duchene , 21 ~uch . 497. • ) " 

COHCLu .. HON 

I t is our opi nion that t he nroceeds of t he bond i s sue 
i ssued for t he urpose of r ais i ng money to ~prove t he roads of 
t he to~nship , absent s ome l imi tation or r estricti on in the issuance 
of the bonds t hemselves (and no such rest r i ct ion or limitation 
appeurs her e ) may be expended in enpl oyi ng a supervisor or overseer 
of the road Vfork and "'ayine h i m a r easonable sala r y t her efor . 

It i s our fur t her opi nion t hat t hat oerson so empl oyed as 
such s upervisor by the to~nshi~ board , Mhet her s c i d board be acting 
dire ct l y or indirectly, whet her doi ng t he empl oying themselves or 
aut horizi ne s one ot her per son s o to do , r egar dl ess of whe t her it be 
a .e r s on desi gnuted by t he "FA or by unot her authority as such 
employi ng agency , such per oon r e ceiving hia compet~ation from t he 
township boa r d is employed by t he township board , and t he presi dent 
of the townshi~ boar d may not legal ly be employed by Ga id board 

\ 
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to perform road services tor the township board and r eceive 
compensation therefor tram said board. 

Respectfully submitted, 

DRAKE '7ATSON , 
a ssistant a ttorney General. 

hl'PROVED : 

J. 1!: . TAYLOR, 
(a cting} Attorney General. 

D1fl :AH 


