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MIRCHANTS: Persons preparing and serving meals in a
dining room in connection with a hotel are
not merchantse.

-/ ?

Jaruary 8, 1837

Mre  rch King L
County  ssessor
‘oplar luff, /issourl

enr kre. iing:

h & wlll ascknowledge receipt of y ur request for
'n oninicn, whiuch reads es follows:

"I would llke &n orniniocn on
thia guestion: .ould a person who
nrepared anc sold meals in s cining
room in connection with a hotel,
but sold no other commodities than
cooked {ood, 1. @., no ecandy, clig=-
arettes, or um, be cleassed as @&
merchsnt, #n: be entitle. to ray a
lerchants' tax?"

cection 10075, i« ‘o 0es, 1929, defines who 18 Ce-
lared to be a "merchant”". "h's section reads In nart
ag follows:

" _wery person, corporation or co-
nartnership of »ersons, who shell
denl In the selling of poods, wares
eand merchandlse, * # # ls declared
to be a merchant,.”

he concluslon reaciied in thls opinion la dependent
nnon the word "mere .ant" ecs used in the above section of
the statutes. In the cese of itste vs. "Thittaker, 33 ilo.,
the cc-urt in construlng the above statute, vage 459, =ssid:
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"le ean not 0 beyond the statute
to 'Iné any other definition of =
merchant.”

/lthough the court has sald In the above case that
1t ''n not go beyond the statute to find any other defl=
nition of the word "merchant", we attempt to pursue the
word ‘urther to cdetermine whether or not !t s sufflclently
generlec to include in 1ts meaning the person that sold
and peperared meals in e dining room in connection with =a
hotel. In the case of Kensas City vs. Lorber, 64 lo,
'ppe le Ce 608, the court cdiscussing the word "merc!.ant"
defines 't ss follows:

"The term 'merchant' has been cefined

to be stri-tly a buyer, but by extension,
one who buys to sell, or buys and sellsj l//
one who desls in the purchase of goodsg

a d nler in merchandlsej a trader,

Kinney's Law Dlict. & GClos. 459 One

who buys to sell again enc who cdoes both,
not oeceslonal 1y, but hebltuslly, as a
business; one who buys »nd sells an
erticle. /nderson's Law. Dlet. 671. One
who 18 engaged In the business of buyling -
commerclal commodities and selling them
again for the srke of profit."

‘gain, at page 609, the court futher said:

"The word merchent, # # % # we think
comprehends the varlous kinds of mer-
chents. 1If one s & d-aler iIn eny

article or commodity, that 1s to say,
is engaged In buying end selling the
seme, for profit, he 1s a merchant."

In the case of the Clty of Ozark vs., Hmmond, 49 “. V¥,
(2nd) 1. ce 131, the court defined the word "merchant” as
follows:

"\ merchant is one who i1s engaged 1in
the purchase snd scle of goodsjy =
traff'ickers a trader." -
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n the case of in re /h Yow, 59 ‘ederal !sporter, l. ce
562, *he court .rd before it for conslder:tion ss to whether a
Chinese person enzs;od In that business gas privileged to enter
the Unlted “tetes as m merchant. In defining ¢t e¢ term "res-
tevr-nt keeper" the cort sald: '

"! restsursnt keeper ls a csterer, who keeps

a rlree for serving mezls, anc¢ nrovides, pre-
peres, an cooks raw msterisls to suit the
testes of his ~etrons. /, person in thet dbusi-
ness is not 2 merchent, * = #",

It 15 to be ncticed from the sbove cases that the word
"merchent” in 1ts common accertation comp ehends anyone who
buys, sells or deals In commoiltles with e vliew of earning
e pro 1t, Zp lying thie definition to ocne who prepares snd
serves meals in a dining room In connectlon with a hotel,
cen 't be said that the term "merchent", as used in the
stetute, was Intended to include one who pursued that calling?
We think note Iven though the restaurateur neces-arlly buys
variocous commocdities such as goods, wares and merchandise, all
of which .oes into the preparation of a meal, 1t doss not
follow that such 1s hls occupation so as to make him subject
to the o ovisions of Section 100785,

It 1z nlso to be noted that the statute uses the words
"to ceal in the selling of goods, wares snd merchandise", Thls
contemple’es barterlng and trafflecking such as 1s not tme in
the "reparstion sn sale of mesals,

CONCLUBIUN

It is the opinlon of thls dem rtment thst . verson prepasri ng
and sell’'ng mesls in & din’'ng room in commection with a hotel
1s not & merchant,

~esrectfully submitted,
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