CHATTEL MORTGAGES, Tnetnuments affecting title to resl sstate
RECORDER OF DEEDS® and porsonsl property need nob be 2995018

a separate book for the filing of chattel
mortgages where such instruments have been

duly recorded in a book as conveyances of land

but should index in a book used for indexing and
filing all chattel mortgages, upon request of mort-
rpr 'l 13, 1937 gages or grantee,
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Mr. Jeo He Kennedy
Cirenit Clerk
Grundy County
™renton, ¥issouri

Ve r lr, Kennedy:

Thls will ack owle.ge receipt of your recuest ‘or
en n inion, wh ch r-ads as follows:

"On Jesnuary 25th, 1937, we recel-ed
from the Missorl Pnblie Service
Corporation for recorcation one
Indenture and ~ne Supplemental In-
denture in the na ure of s deed of
trust to secure to Continental Illi-
nols National Bank and T-ust Company
of Chleago, for the 1lssuance of boncds,

This indenture includes both real
estate and personasl property belong-
ing to sald Wissouril Publiec “ervice
Corporation, =snd was ‘recorded in the
Viscellaneous Deed of Trust Record
and such notatlions made on the inden-
ture. .

/e have been asked by the Attorneys
for “issourl Publiec Service Corporation
tha® this indenture also be ‘ndexed
in the Chattel Kortgage Reglster.

"e wonld 1 ke to have your opinion
s to whether this incdenture should
be recorded and "ndexed In rToth Mis-
relleaneous Deed Hecord and the Chsttel
Vortzage Hecord,"
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Aprended to your reguest for an oo nion ls the originel
letter from the law of 'iees of Chanman & d Cutler, request-
ing the r<corcetion of ce-tain indentures.

At the outaet of thils opinlon, we may well observe thst
the PB“O”fing or filing of written Instruments, as required
by lasw, have ‘or thelr object the imperting of notice.

There are a few excepticns, but none that need be consider-
ed in thls orinion. /8 relates to the duty imposed upon

the Mecorded of Teeds In recording conveyances of personel
proverty, your ettention 1s directed to Section 113545, Fe Se
Moe 1829, which reads sz follows:

"Instruments in writing, cenvey ing
chettels or personsl] croperty sdone,
whieh "y any lew of this state are
required to te recorcded or mdmitted
of record in any recorder's office
in thla stete, shell be recorded in
s serles of volumes sersrete irom
those used for recordc’n conveysnces
of resl estote.”

In the case of Yaxon vs. R'dge, 37 }Moe /pPe 29¢, leCe
307, the court in consiiering a leese that was recorded in
the records aof ectling reel estate end not in the reco"d ror
chattel mortsages 'n” also constrning what is now Section
11545, suprs, saild:

"The sgreed stetement of faets shows
thet the lease was recorded in the
records affseting real estate and

nct in the record “or chat:tel mort-
gages. The questlon, therefore, is,
wrere the ssme Instrument effects both
real snd personul property, will e
recording in the records for real es-
tate be a sufrlelent recording of ~he
inatrument ss ¢ chattel mortgages In
our ovinlon, 1t willle It waes so held
in sn o inlon by Judge Fombaver in
Jernings ve. Sparkmen, 3° Hoe ippe 663,



Mr. Jo Ho Kemmedy 3= April 13, 1937

See, also, Anthony v. Butter, 13
Peters 4235, The statute 1itself,
while proviiling ror separate regis-
tration, does not ap;ly to csses
where the Instrument econveys both
kinds of property. The statute
(“ection 9064, R. "o 1869) only
directs serarate reenréing in a
chattel record where the Instrument
conveys 'nersonal property slone.'"

'n the case of Jonnings vse “parkmaen, 39 Mo, /ppe. 663,
l.Ce 868, he court in construing Seetion 11845, suprs,
snlid:

"le econecede the roalti-n, contend-

rd for, that '‘ns'ruments, in order

to ifmrart construective notice, nmust

not only be recorded in the nroper

ecornty, but also Iin the nreper beok,

but we find nothing in the statutes,

reading “hem topether, or even seriatim,

which leads to the coneclusion 'ha’,

where ths same instrument affescts reel

estate and conveys personal property,

the law necessitates in all cnses a

double reeord. “he word Tabne! in the

soction last quoted, can certainly nqt /
be rejeeted as surplusage.” ///

F

In the case of Fmerson-Brantingham Implement qu/;.
Fogers, =t al, 216 °, We 994, le.c. 996, the court had before
it for ¢ ns 'leraticn 'the validity of s conveyansce 'hat had
been improper-ly recorded by the Recorder of Deeds. The
court in ressing upon what gre now “ections 3097, 3040,
11548, suprn, Re ". Moo 1929, salds \

"tprlying this rule to the case in
hand, 1t would sppear that the fallure
to make a proper index of this chattel
mortgage did not affect 1ts validitye.
Nor ‘o0 we think that lmparting notice
In the case of a resl estate mortgeage
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or the valid'ty of s chattel mort-

gage 1s depenient, not only on 1ts
being flled mnd recorded, but record-

ed In the rroper boock. That Iis a
collaterel metter, 'mnosed by sno-her
end subsequent section o the statute
then the one “eelaring that unrecords

ed ¢ ettel mortgsges are vold ss to
t-iré parties. The statute (section
£861) .eclaring when chattel mortgages
shnll not be valid declares that effect
Tunless the mortgare or deed of trust

be scknowleiged or proved and records

ed in the county in which the mortgsgor
or grantor res’’rs, In such memner ss
conveyances of land are by law directe
ad to be aclnowledged or proved and re-
corceds' Thl!s sectilon, llke the corres-
~oncing one relative to resl estate
(section 2:10) 1¢ ‘ounc under ths sube-
jeet of 'convevrneess,' while the seectlon
requiring chattel mortyagee to be ree
corced ‘'n separete books from resl estate
eonvevences (ssection 10333), 1llke that
requiring a nroper index (sectlicn 10384),
1s found under the subjeet of 'HRecorder
of leeds' and rrescribing his intles.
These sre duties impossed on the recordepr,
for he violation o whlich he I8 res-
ponaibley bhut hey ¢o not go to the
‘'validlty of the conveysnce."

From the abo e considerations, you will note that as
affects the vall 'ty of a written instrument, 1t is not
necessary that mortgages of -arsonalty, which are included
in & conveysnce affect'ng roal estate, need be flled and
recorded by the “scorder In a volume separate from those
used “or 'he recordation or filing of pealty alone. .

Your “urth-r attention 1s directed to “eecticn 11543,
He "¢ loe 1929, which reads in »ert as. ollows:

"It shell be the duty of recorders to
record: Flirst, all deeds, mortgepes,
conveyances, deeds of trust, bonds,
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‘ covenanta, defeasances, or other in-
 struments of writlnb, of or concernw
Ing any lands an” tenements, or goods
and chattels, wh'ch shall be proved
or scknowledged secording to law, and
anthorized to be recorded in *‘helir
officesgy * = "

Ve observe from the reading of the above sections
of the statute tha', when the Hecorder has recorded an
instrument which affects both realty and personalty, the
intendments of the sbove sectlon of the statutes have
been subserved,

Your attention is further directec to Arte III, R. S.
Mo. 1929, rela' ing to chattel mortgages, rarticularly Sec.
30¢9, as amended, Laws of llo. 1935, page 208, which reads
in part as followss

"Sueh recorder shall enter in s hook,
to be rrovided by him for such purpose,
the nameg of all the narties to such
instrument, srranging the names of such
mortgagors or grentors alphabetlcelly,
an~® shall note thereon the time of Tiling
such instrument or copy, for which sald
recorder shell recelve a f'ee of twenty
cents. Said fee shall also Include

m A cover all costs for dlscharging
said mortzace or deed of trust accord-

ing to the methods hereinafter provided.
% 03 o w"

The above pert of the statute contemplates the furnishe-

of a book by the recorder for the purpose of indexing.
ell mortgaces or deeds of trust concern'ng personslfye. Since
the statute contemplates Indexing and dlscharging of ceeds
of trust conecerning personalty, we see no objection on ‘he
part of the recorder in indexing an indenture covering reslty
which also includes a mortgage of personalty in the book used
by the recorder for the purpose of indexing and discharging
of mortgages or deeds of trust concerning personalty.
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CONCLUS ION

In view of the above, it 1s the op'nion of thils depart-
ment tha' the recorder of “eeds 1s not required to index anc record
en indenture affecting both realty and pe sonalty in a book
usel for ‘he indexing and rescording of cha®tel mortgages, since
the Indenture has been culy recorded in the book used for ree
cording of conveyances of land. Hcwever, we see no harm 'n
indexing an Indenture affect’'ng both realty ané personalty
In the book uvsed for the indexing of chattel mortgeges when

such a request has been made by the mortgsgee or grantee and
fee raid ‘herefor.

fespectfully submitted,

RUSSELL C. S TONE
Asslstant /ttorney General

Je T. TAYLOR
(et 'ng) At‘crney Cenersl

RCEgRT



