INSANE: Prosecuting attorneys of the county containing
a populetion of less thanone hundred thousand
cannot be appointed by the county court to
represent insane persons in an inssnity hearing.

December 28, 1937

Mr. Alvin H. Juergensmeyer, /
Prosecutling Attorney, ,Z{+i
Warren County, /

Warrenton, No.

Desr Sir:

This will escknowledge receipt of your letter request-
ing en of’icial opinion under date of December 22, 1937, which
reads as follows: [

\

A

"At the last sess%Qg of the Legislature

a law was passed reguiring that the County
Court, on insene hearings, a point an
ettorney to represent the insane person

at the hearing - provided they doc not have ~_
an attorney. ey

Can the County Court esppoint the prosecuting
attorney to represent the presumed insans
person &t the hearing, and if so, would the
prosecuting attorney be entitled to addition-
al pay?"

Section 11364 R.S. Mo. 1929 provides as followss

"The county ccurts of all counties in this
state conteining one hundred thousand
inhabitants or more, according to the last
decennial census of the Unlited States, and
of all such counties as may hereafter con-
tain one hundred thousand inhabitants or
more, may, in their discretion, appoint
and conmission as other officers are
commigsioned by the county court a county
counselor, who shall be a person learned
in the lew, at least twenty-five years of
age, and who shell hold his ofTice for

two years, and until his succecsor is
appointed, commissioned and queslified:
Provided, thet in 2ll counties containing
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less than one hundred thousand inhabitants
the office of county counselor is hereby
abolished."

According to the last census, which wes 19350, Warren
County only had a population of elghty thousand elghty two
and according to Section 11364, as set out above, could not
have a county counsslor.

Section 11318 R.8. l,. 1929, in reference to the duties
of a prosecuting attorney, provides as followss

"He shall prosecute or defend, s the case
may require, all civil suits In which the
county 1s interested, represent generelly
the county in all matters of law, investigate
all clsims against the county, draw all
contracts releting to the business of the
county, and shall give his opinion, without
fee, in matters of law in which the county
is interested, and in writing when demanded,
to the county court, or any Jjudge thereof,
except in counties in which there may be a
county counselor. He shall elso attend and
prosecute, on behalf of the state, all cases
before Justices of the peace, when the state
is made a party theretos wiimtireseiisastasuas,”

Under Section 8646 of the 1937 Session Laws of kissouri,
page 511, this section provides:

"At the time a;pointed, unless the investiga-
tion shall be adjourned over to some other time,
the court shall cgsuse the witnesses in attend-
ance to be examined before themselves, or a
Jury, if one be ordered for the purpose, duly
chosen and impaneled, according to the practice
of the court. At least one of the witnesses
examined shall be a reputable physicien. If
no licensed attorney appears for the alleged
insene person et such hearing, the court shall
eppoint an attorney to repr-sent such person
in sueh proceeding and shell allow a reasongble
attorney fee for the services rendered, same to
be texed as costs in such proceeding.”

According to Section 8646, if the county court should
appoint the prosecuting attorney tod efend thhe insane person,
the prosecuting attorney would be representing conflicting
interest. Under Sectlion 11318 R.S. Mo. 1929, the prosecuting
attorney must represent the county court in all of its pro=-
ceedings and could not at the same time represent an insane
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person which is a matier brou ht by the ecounty co rt
egainst the insane person.

According to Rule 35 of the Suprewme Court, Sub-Division
2, as set out in paragraph 6, and which 1s related in Volume
339 Missouri, the Supreme Court states:

"Adverse Influences and Conflicting
Interests,--1It 1s the duty of a lawyer

at the time of retainer to disclose to

the client all the circumstnaces of his
relations to the parties, and any interest
in or connection wlith the controversy,
which might influence the client in t he
selection of eounsel.

It 1s unprofessional to represent conflict-

ing Intercsts, e«cept by express consent of

all concerned glven after a full disclosure

of the facts. Within the meaning of this

canon, a lawyer represents conflicting o
interests when, in behalf of one client

it is his duty to contend for thst whiech

duty to another client requires him to

oppose. 5

The ocbligution to represent the client with
undivided fidelity and not to diwvulge his
secrets or coni{idences forbids also the
subsequent acce tance of retainers or employ=-
ment from others in matters adversely affect-
ingz any interests of the client with respect
to which confidence has been reported."

This rule waséelso conTirmed in the case of In re: Conrad,
106 8.w. (2d) 1.

In State v. Holtkaup, 51 8.W. (2d) 13, paragraph 17,
the court held as follows:

W et e e Whether one side
or the other is rizht is unimportant in this
case. Doth sldes seek to ha ve Thomasson
adjudged insane ané each seeks to prevent
control of Thomasson by the others, No
attorney for either side of that controver=-

8y could rightly represent him, Much less

can such an attorney waive any of Thomasson's
constitutional or statutory rights. Wurdemen
appeared for Ella F, Bolles, informant, against
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Thomasson in the first proceeding in
St. Louls County, and by that act

alone 1s disqualified to appear for him,
or waive any of his rights in another
like proceeding in the same court."

In the above case several of the relatives of the
insane person had filed different proceedings in different
probate courts asking that the party be decl:red insane.

One of the attorneys in a form r proceeding represented

one of the relatives 'n the insanity hearing and later
attempted to represent the insene person in another proceed-
ing. The court in passing upon the case, refused to allow
the attorney to even chenge from one interest to the other
interest end stated that the attorney could not represent
conflicting interest even sfter he had left the employe of
the other party to the law suit. This holding was also held
in State v. Mueller, 51 S.W. (2d) 8; 350 Mo. 641.

CONCLUSION
In conclusion it i1s the opinion of this office that
the county court cannot appoint the prosecuting attorney
of a county contalning a populcetion of lessthan one hundred

thousand, to represent the insane personst a hearing call-
ed before the county court of such a county.

Respectfully submitted,

‘i‘; - J - B I[.- Tﬂ(k‘ F]
Assistent Attorney General

AFPROVEDS

J.E, TAYLOR
(Acting) Attorney General
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