
E~.SEMENTS: Board of Managers of Eleemosynar y Institut! 'ns cannot ~ 
convey an easement without an act of the Gene~al 
Assembl y authorizing same . 

AUgust 31. 1937. 

Hon . d . Ed Jameson , Pres ident, 
Board of ~anagers, 
State Eleemosynary Institutions . 
Jefferson City . ~ssouri. 

uear ~r . Jameson: 

ve wish to acknowled6e your letter or AULust 18th, 
together with enc losure, wherein you state as follows: 

"I enclose you herewith letter froD 
~. L. Austin , Industrial ~~ent f or 
t he Frisco Lines , havi n to do with 
their side track to the State 
Sanatorium at ~t . Vernon , i n Lawrence 
County. This side track is uaintained 
for t he exclusive us e and purposes or 
that institution. 

"It seems that they are asking an ease­
oent before agreeing to continuing to 
keep it in good repair . \le t,et all our 
ooal for that institution over t his 
t rack . 

"I presume this is purely a technical 
matter about which t here \fill never be 
any ob jection and if you can cite ~e as 
to how to proceed i n the matter I will 
greatly a ppreciate it . " 

Your enclosure reads a s follows: 

"Your people at ~t . Vernon have been 
negotiating with us in rer ard t o our 
taking over the cost or maintaining the 
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i ndustry ' s tra cj( serving the sani-
ta.ri um a t t hat point . Our lo~at>emen t 
is agreeable to assuminb this expense 
but to avoid conflict with t he rules 
of the Interstate Cowmerce Commis s ion 
we should acquir e title to right or way 
on which the track lays, a l so ownership 
of the n~terial in the track. 

"'l'he object or this l etter is to inquir e 
whether or not you can arrange to convey 
t o us by eas ement or so 1e other document 
t .t.e ownership of t hl s track. 

" lii ll be pleas~d to hear f rom you at 
your convenience." 

Section 8574, R. s . ~o . 1929 , proTidea a a follows: 

"The board of managers of the elee­
mosynary institutions shall have the 
care and control of the property, real 
and personal , owned by t he state and used 
i n con, ection with the severa l institutions , 
and t he title to all real estat e or per­
sonal proper ty now owned by said elee­
mosynary institutions or by the state 
f or their use or that may hereafter be 
purchased by, or donat ed to such institu­
tion, shall be vested in the board of 
managers for the use and benefit of said 
i nstit ution; or in t he event of a gift 
or donati on to t he use and benefit to 
either of said instituti ons a s may be 
desi bnated by t he donor . The Board of 
managers of sa i d i nstitutions shall not 
.!,ill .2.£ in uny .....anner a.i spose ot any real 
estate belont;.ina !2 either .£t said in­
stitutions w1 thout !.!! ,m .9.! !1!!. genera l 
assewb l y authorizint:;, such sal e ox; disposal 
of such real estate." --
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In the case of Auhlman v. ~tewart, 282 ~o . 108, 
221 s . '' · 31, 1. c. 33, the court in holdint', that an easement 
was an interest in land, said: 

ftAn easement, being an interest in 
land , can be createa only by grant 
• * • .. • 

In the case of Jackson v . Parker, 9 Cowen (N. Y.) 73, 
1. c . 81 , the court in hol di ng that real estate was an interest 
in land, said: 

"The term estate is very comprehensive, 
and signifies the quantity of interest 
which a peroon has, from absolute 
ownership down to naked possession. 
It is the ~ossession of lands which 
renders them vuluable, and the quantity 
of interest is dete~ned by the duration 
and extent cf t~e right of possession. 
heal estate, t herefore, includes every 
possible interest in lands, except , a 
.u..ere chattel interest . " 

In the case or Hoyt v. Hart, 87 ~ao . (Cali! .) 569, 
1 . c . 572, the court i n holding that an eas~ent was real 
estate, said: 

"An easement is real estate; and ita 
possession or title ia involved in 
an action seeki ng dama&es for past 
trespasses upon such ease~ent , where 
the defendant puts in issue the existence 
of the ease~nt ." 

'e direct your attention to the Laws or ussouri , 
Extra Session, 1333-1934, pa6 e 151, where t he aoard of -anagers 
ot the ~leemosynary Institutions of t he ~tate of ~1ssouri was 
authorized to convey an easement to the City of Fulton tor 
sower purposes: 

"The Board of ~anagers of the Llee­
mosynary Institutions of the State of 
l..i s souri is hereby authorized to con-
vey to the City of Fulton an easement 
tor sewer purposes, for the establish­
ment and cons truction of a sewage disposal 
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plant and the nece :: sa ry connection 
or connections t herewith , to be owned 
by s~id City , on and over land ot 
t he ~tate , title to which ha s been 
vested by ~ection 8574, Hevised 
~tatutes of ~ssouri tor 1 J29 , in said 
Board of 4-!..nat;.ers of the .t..lee.u.osynar y 
Institutions for t he use and benefit 
of State Hospi tal No . 1 . - • •• 

From t he foregoing, we ar e of t he op inion that an 
easet:.Lent is rea l estate within the r.eani nt.:> o~ Section 8574 , 
H. b . L~. 1929, supra , end therefore t hat the Board of uanagers 
ot t he State of ~iasour1 may not convey an easea ent without t n 
act of t he General .d.ssembly . 

Res~eetfully submitt ed, 

LAX ,, AS~El-...... /J{ , 
Assistant .\ttorney General. 

APPROThD: 

J • .£!. . L.YLv.n, 
(Acting) ~ttorney Ueneral . 

l.oJ : liH 


