SLIEMOSYNARY BOARD: Pegson committed to insane institr-

Honorable .
Fresident DBoard of Managers
itate slecmosynary Institutions
Jefferson City,Missouri

Lear Sir:

tions by the Judge of the Circuit
Court under Section 865%7,R.5. 1929,
relating to insanity as a defense
under a criminal charge, may be dis=-
charged by the Superintendent of

the Hospital in the manner as pro-
vided in Section 8629, R.S. 1929.

March 31, 1937 2

<d Jameson

This Department 1s 1in receipt of your letter of

Yerch 26, wherein vou meke the following inquiry:

"Please note the encleosed files

re case of Hobert F. Doneghy,
who was committed to State Hospi-
tal No. 2, St.Joserh, on November
l8, 1936, by order of the Adair
County Court, at the regular
November term thersof.

"The attached 1s a full statement
of the case as it came to me from
fr. Orr Mullinax, Supsrintendent of
sald Hospital. 111 you kindly
advise st your early convenience,
and officially, whether or not
there are any steprs State Hospital
Noce 2 can take looking to secur-
ing a court order that said patient
may be legally released from this
institution. Of if such order is
not necessary, will you advise what
can be dona to properly handle the
matter, as it is very clear that
sanid Mr. Doneghy is not now ins:ne.

"Thanking you for such sarly atten-
tion and offici=1 opinion in this
case, wvith return of these enclosures,
T am."
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Ths sttached corresprondence contains additionszl
facts with refersnce to your question.

e have considered the copy of the Order of the
Circuit Court with reference to Robert P. Doneghy. It
will appear that Doneghy was acquitted in the Circuilt
Court of idair County of the charge of murder, on the
grounds that hs was insane at the time of the commission
of the crime.,

Theres are aspecial statutes relating to this
form of defense, In this connection you sre respectfully
referred to Section 3660, Revised Statutss Hissouri 1929,
which is as follows:

" hen a person tried upon indict-
ment for any crime or misdemeanor
shall be acquitted on the sole
ground that he was insane at the
time of the cerrission of the
offense charged, the fact shall
be found by the jury in their
verdict, and by their verdict
the jury shall further find
whether such person has or has
not entirely and permanently
recovered from such insanity;
.and in case the jury shall find
in their verdict that such per-
son has so recovered from such
insanity, he shall be discharged
from custody; but in case the
Jury shall find such person heas
not entirely and permanently re-
covered from such insanity, the
prisoner shall be dealt with as
provided in ths two preceding
sections.”

e assume that the jJjury found that the defendant
was not guilty by reason of being insane at the time of
the commiasion of the oflfens= charged, and that Doneghy
had not entirely and rermanently recovered from such in-
sanity. The two preceding sections referred to in Sec-
tion 3660, nemely; 3652 and 3659 ,throw no special light
on the question as they refer to defondant's becouning
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insane after the commission of the crime. The court
evidently followed the procedure, after the verdict of
the jury, as contained in Sections 8858 and 88657. Sec-
tion 8655 1s identical with Section 3660 excert as to
the following words:

"the vrisoner shall be dealt
with as provided in the two
following sections.”

Section B656 1s as {ollows:

"If the prisoner 1is not a poor
person, zsnd the court is satis-
fied, from the nature of the
offense or otherwise, that it
would be unsafe to permit the
prisoner to go at large, an
order shall be entered of record
that he be sent to a state hospl-
tal, designating 1t, and further
requiring the sheriff{ or other
ministerisl officer of the
court, with such sssistance as
may be srecificd in the order,
to convey such prisonsr to the
hospitsl, after first ascertain-
ing from the superintendent

that such prisoner will be
received into the hospitsal,

and until the receipt of such
information, to keepr such
rrisoner in the county Jail,
poorhouse or other safe custody;
and further, that the cost which
may accrue ln carrying into
effect this order, and all ex-
penses for the support and
maintenance of such person whilst
in the care and custody of the
officer and at the hospital,shall
be' pald ocut of the proceeds of
the estate of such person. And
the court shall have power, at
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each succesding term, to tax up,

go long as it mey be necessary,
such cost and expenses =2z may

have gaccrued since the preceding
term,and casuse the ssme to be
levied and collected by execu-
tion; and the officer collecting
the same shall pay to the treasur-
er of the hospital, and to such
other persons as may be entitled
thereto,their respective amounts
due. The clerk of the court shall
furnish a copy of the order of

the court,under his officicl sesal,
to be lodged with the superintendent,
upon the admission of the prisoner
into the hospitnl, and issue a war-
rant upon saild order to the officer
namad in sald order as near as may
be of the form specified in section
£649."

Section 8657 13 as follows:

"I7 the prisoner be a poor person,
the court shall moke an order re-
manding him to the custody of the
sheriff or other ofiicer of court,
requiring him to hold the prisoner
in safe custody, at the expense of
the proper county, until the county
court shall cause him to be removed
to a« state hospital, as in the cases
of insane poor peraons: Provided,
no examination into the insanity of
the prisoner shall take place be-
fore the county court, as provided
in sections 8645, 8644, 8646 and
8647; but the gounty court and
clerk thereof shall proceed, and
the prisoner be dealt with in like
manner as other insane poor persons
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are required to be, alter examina-
tion had oy the county court. It
shall be the duty of the clerk of
the court trying the prisoner to
make out a copy, under his official
seal, of the jJjudgment of acguittal
of the prisoner, and the order re-
quired by the first rart of this
section, to be delivered to the
officer having custody of the
prisoner for his autlhority for
such custody.”

The circuilt court order recites

"That said Robert . Doneghy
has not estate sufficient to
supprort him in State Hospital
Nce 2 and that he is now a
resident of the County of Adair
and Statz of Miszouri."”

Therefore, the order was made in compliance with Section
8657, quoted supra.

searing the above sections in mind, the questicn
resolves 1itself into the following:

"The Circuit Court having issued
its order in compliance with Sec-
tion 8657 and Doneghy being prlaced
in State Hoapital No. 2, in com=
rliance with said order,and he now
being restored to reason or no
longer insane, in the judgment and
opinion of the authorities in
charge of the Hospital, what is the
procadure necessary for his re-
lease?"

The County of Adair is liavcle for his maintenance
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the same as any other person without an estats, or the
indigent insane. This question is discussed, as to the
effect of the ewurt's order under Section 8657, in the
case of State ex rel. Yarnell v. The Cocle County Circuvit
Court 80 Mo. 1. c. 83, as follows:

“The fset that MeCGirk, then a
citizen of Cole county, was placed
in the lunatic asylum in July,1880,
as a pay pratient, is not contro-
vertible,and in no way dependent

on the question whether his sanlty
at the inquest of lunacy was tried
by six or twelve jurors. While such
a gquestion might affect the regularity
of the action of the probate court
in arpointing a guardian, it cannot
affect the fact that he was confined
in the asylum #s 2 pay patient,nor
the fact that he was subsequently,
by the order of the county court,
made a county pasiont. We will,
therefore, in the disposition of

the case, consider the order as
being su’ficiently efficacious to
make saild McCirk a county patient

of Cole County from the time it

was made. :

"The question which thias record
preasents is: Yas 1t, under the
facts above stated, the duty of
the county court of Cole county

to make an order for the removal
of sald McGirk to the lunatic
asylum at fulton, =28 in case of
insane poor persons? This ques-
tion, we think, is answerad in

the affirmative by sections 4155,
4143 and 4145, Hevised Statutes.
It 1s provided in section 4153 that
'every patient in the asylum shall
be deemed to be the county patient
of the county first sending him,
till one year after his regular
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discherge from the asylum'.fection
4145 rrovides 'that when a person
tried uron indictment for any crime
or misdemeanor shall be acquitted
on the sole ground that he was in-
sane, the fact shall be found by
the jury in thelr verdict, and the
rrisoner shall be dealt with as
provided in the feollowlng sections.'
‘me of these sections, 4145, pro-
vides 'that if the prisoner be a
poor person, the court shall make
an order remanding him to the custody
of the sheriff, or cther officer of
court, requiring him to hold the
prisonsr in safe custody at the ex-
rengse of the proper county, until
the county court shall cause him to
be removed te the asylum, as in the
case of insane roor rersons.'

".e think 1t arrarsnt from the above
cstatutory provisions and the gensaral
law regulating as luma, (2 R.S., p.
£18,) that it was the intention of
the legislature to cast the burden
of supprorting the insane poor upon
each county where such insane pcor
have acoulred a residemnce or settle-
ment, and that where an insane poor
person 1s sent from & county and 1is
discharged frcm the asylum, 'e shall
be deemed to be the county pratient
of such county for the period of
twelve nonths after auch discharge,
the language of the statute being
that every patient in the asylum
shall be deemed to be the county
ratient of the county first sending
bhim till one yecor after his regular
discharge."

“e are of the opinion that Section B857 is a
special statute reclating to a person who has been tried
on & criminal charge and acquitted solely on the ground
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that bhe was insane at the time of the commission of the
crime, and the trial of the person before a jury elimi-
nates the necessity of a hearing before the county court
as essentinl to the committing of a person to an insane
asylum, a3 contained in Sections 8643, 8644, 8645, 8646
and 8647. After the institution has received the person
comnitted by the county court, then, in our opinion,the
circuit court loses jurisdiction over the person. The
Judge of the Circult Court does not make the order to
the county court committing such person to the state
insane asylum as a matter of punishment; it is not a
committment for any definite time cor period as in the
case of a defendant sentenced to Jall or to the peni-
tentiary.

Sectiaon 862¢, Kevised Statutes Missouri 1¢2¢,
contains the power of the Superintendent tc parcle or
release a patlient, and 1is as follows:

"Persons afflicted with any form of
insenity shall be admitted into the
hospital for the care and treatment
of the insane, and any patient may
be discharged by the superintendent
whenever, in his opinlion, the reason
of such person is fully restored:
Provided, that nothing herein shall
be so construed to prevent any super-
intendent from paroling any patient
whenever he deems it best for such
person confined in the hespitalj;and
provided further, that county courts
are hereby prohibited from removing
from the hospital any indigent in-
sane persons, except as herein pro-
vided."

Commenting on the effect of Section 8629 ,the
power and authority of the Superintendent to release
patients, the Supreme Court of Missouri, in the case
of Ex parte Higgins v. Hoctor, 332 Mo. 1l. c. 1038,
states: '
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"However, such an order for tem~
porary restraint, as made by the
prrobate court here, is not bind-
ing upon the superintendent of a
itate Hosnital to keep the person
confined until an order is made in
thet court for rclease. It 1s in
no senge like a commitment in a
criminael case for a definite term
in jJ2il or in the penitentiary.
The person may lawfully be sither
aischarged or parclsed and set at
liberty by the superintendent of
his own motion at any time. (Sec,
8620, R. 5. 192¢.,) The hospital
is & State Institution. (Chap.46,
arts.l and 2,}{-5-1":29-) The
superintendent is one skilled in
the treatmsnt of mental diseases.
(Sec. BS5T78, R.8. 1920.) He is
better qualified to determine a
person's mental condition and the
necessity for his confinement
than the probate Judge. He 1s a
public officer and improper action
on his part will not be presumed.
I the person confined desires
consel or to attend the hearing
of which he has notice, he has that
constitutional right and it would
be the duty of the superintendent
to allow 1it, even with the pre-
caution of an attendent if he
thought that necessary.”

CONCLUSTON
"he only condition contained in the copy of the
order committing Domneghy to State Hospital No. 2 was:

"To be conf'ined until he has
been restored to reason.”
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There is no statutory authority or procedure
for the circuit court to determine whether or not he has
been restored to reason. In fact,we do not think that
the same 1is necessary or essential because, as stated
above, the court has lost jurisdiction of the person;
it no longer devolves upon the court to determine whether
he has been restored to reason or not; the statute has
placed this burden upon the suthoritlies in charge of the
hospital. The county court, which has the authority
to commit poor perscns to state hospitals, has no power
to determine whether a person has been restored to
reason or not. By the same logic the circuit court
would have no greater power. If a person is commltted
by the Judge of the Probate Court when such person has
an estate and it is necessary to appoint a guardian to
take charge of such person, then such person could
exercise his rights under sections 4935 and 494 of the
Revised Statutes of Missouri 1926, but, in the instant
case, Doneghy is committed as a poor person and the
procedure as contained in such statutes does nol apply.

e are, therefore, of the opinion that under
the authority as contained in Section 862%, quoted supra,
Doneghy may be discharged by the Superintendent whenever,
in his opinion, his reason 1is fully restored, or may
parole him under the condlitions as conteined in said
section.

Respectfully submitted,
OLLIVER W. NOLEN

Assistant Attorney General

AT'PROVED:

Ja E. TAYLOR
(Acting) Attorney General

OWN:LC



