
:!:LZ~MQSYNARY BOARD: P~son committed to insane institr­
tions by the Judge of the Circuit 
Court under Section 8657 , R. S . 1929 , 
relating to insanity as a defense 
under a crimina l charge , may be dis ­
charged by the Superintendent of 
the Hospital in the manner as pro­
vided in Section 8629, R . S~ 1929 . 

March 31 , H 37 

Honorabl e . • ,d Jameson 
Pr esident 3oard of Uanagers 
~ tate ~lesmosynory Institutions 
J ef1 erson C1ty ,Misso~ r1 

F fLED 

/j 
Dear Sir: 

~h is Depar t ment ts in recei~t of your l e t ter of 
br ch 26 , h er e in vou m·ko the follo i ng inqu iry: 

" Pl ~ase note the enclosed fi l a 
r e case of dobert :t • .uoneghy , 
ho was commi tted to J tate Hos ~i ­

tal •• o . 2 , s t . J oseph , on November 
18 , l f'36 , by order of the Adair 
Co nty vC rt , 4t the r egu l ar 
lJovomber t erm thereof . 

''The attached i s t-.. full statement 
of the case as 1t cano t o m~ from 
J'r . Or r ull in , -=>• lOl'intendent of 
sai d ~ ... os;-i t a l . t ll you kindly 
advise a.t )OUr .:>arly convenience , 
and of i c .t .1l ly , ~he ther or not 
there are any st~~s ~tate : ospi t a l 
Nr . 2 can take lookinL to secur-
i~. a court o ... der tha 1; a a id pa ti .3nt 
~ y be l egally released from this 
ins t itution . 0~ if such order is 
not necessa r y , will you adv ise 1hat 
can oe don~ to properly h~dle the 
matter , as i t i s very c l ear that 
srid Mr . Doneghy i s not now ins ne . 

tr Thanld.~ you f or such ear l y a t ten­
t ton and off i Li · l opinion i n this 
case , with ret urn o ... those en losurt~ s , 
I am . " 

, 
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~he attached correspondence- contains additional 
f acts wi t h refer :mce to your question . 

· e have considered the copy o~ the Order of the 
C1rc, 1t Court with reference to Hobert P . Donaghy . Tt 
will a"',C'OAr tha t Doneghy ''as acqu 1tted in the Circui t 
vourt of dair Cot.nty o f the charge of murder , on the 
('rOtmds t}1" t h~ tlS ins n<) a t the t ime 0 4" the COm.• lss ion 
o: the crime . 

r~ere are s pec i nl statutes r elatin~ to t } i a 
f orm o ~ defens e . I n this c onnectl on you ~ re respectfully 
roferl'ad to Section 3660 , \eviseu Statut ~a .'is s ouri H 29 , 
which is a s f ollo s : 

11 . hen ll person tried UPOn indict­
ment .t or any c rime or misdemeanor 
shall be ac~uitted on the sole 
ground that he was i nsdne a t the 
time of the cc i ssion of the 
offense cht r ged 6 th :3 fP ct sha ll 
be found by the jury in their 
verdict , ana by the ir verdict 
the jury shall further find 
whether such ~erson has or has 
not entirely ·~nd permanently 
recovered from such insanity; 

.and in case the jury shall find 
in thair verdict that such per­
son has so r ecovered from such 
insanity, he shall be discharged 
from custody; but in case the 
jury sha ll f ind s uch person has 
r ot entirely c1 nd permanently re­
covered f rom such insanity, the 
prisoner shall be dea lt with as 
orovided in tho two preceding 
sections . " 

e as sume tha t the jury found th lt the defendant 
was 110t guil ty by reason of beinEt insane at the time of 
t } 3 com.:uission o ' the of vna "' ch., rged , nd tha t Don .3gby 
had not entirely qnd r ermanently recovered from such in­
s anity . 1~e t wo pr eceding s ec t l ons refer red to in vec­
tion 3660 , namoly; 365 _ nd 3659 , throw no s-recL.l lit.ht 
on the question as they refer to def3ndant's beco ing 
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i ns ane aft er t he com..,iss 1 on o" the c r ime . r.1.'he cour t 
evidently fo l lowed the pr ocedure , af t er the verdi c t of 
t he jury, ~· s contained in s~ctions 8656 and 8657 . ~a c­
tion 8655 is i dentical ith ..>dc tion 3660 exce-c.- t l S to 
the follo~ing words: 

nthe pr isoner sh .1 l l be deal t 
~itb as ~rovided i n the two 
fo l lowi ng sections . " 

~ect ion 8656 i s as fo l l ows : 

"If the prisone r 1s not a poor 
p~rs on , and t h e court i s s ati s­
f i ed , f r om the nature of the 
offens e or oth~rwise , t hat it 
woul d be unsafe to permit the 
ur i soner to go at l arge , an 
order shall be ent ered of r ecord 
tha t he be sent to a s t ate hos pi ­
tal , deai~nating it , a~d further 
re~1 iring the sher1ft or other 
minist~ria l off icer of the 
court , with suvh assist ance as 
mPy be s~ec i ~ i Jd t n the order , 
to convey such nri sonor to the 
h ospi tal, aft er f irs t as cert ai n ­
i ng from the suoerintendont 
that such rri sonar wi l l b u 
rece i ved into the boa i t 1 , 
and until the r ece i pt of su ch 
information , t o keer such 
risoner in the co' n y jai l , 

coorhousc or other safe custody ; 
and rur thcr, t ha t th J cost dhlch 
may accrue in ~arryine i n t o 
effect thi s order , nd a l l ex­
penses for the support and 
maint~n~ce o f such person ~hilst 
i n the care and custody of the 
offi c er and a t the hospital , ahal l 
be paid ou t of the proceeds of 
t he estate of such person. And 
the court shall have power , a t 
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each succe ~ding t erm, t o tax up , 
so long as i t.. mr· y be necessar y , 
such cost and expenses ~s may 
ha· e accr ued since the preceding 
t er m, and cause tho s ame to be 
l evied ~d collected oy execu­
tion; and the off icer collecting 
the s ame shall p~y t o the treasur­
er of the hospital , and to such 
other persons as may b e ent i tled 
t h 3re to , their respective amounts 
due . The clerk of t h e court shall 
rurnish a copy of the Drder of 
the court,under his off icia l s eal, 
to be lodged with the superintendent , 
upon the admiss i on of t he r risoner 
into t h e hosp i t 1 , :..nd i s ue ':1 " r ­
rant u po , s a i d order to t he officer 
na ,..~d i n s~id order as ne nr as may 
be of t h e for l" s pe c i f ied i n section 
P649 . " 

~ ection f657 i s us follu s : 

" I -., t he prisoner b e a T'oor person, 
t h.J cour t st.t.l l 111 kt} · n order re­
mandin L hi · t o the cu stody of tho 
sheriff or othe r off i cer of cou r t, 
requiring him t-o h old t l.e orisoner 
ln safe c 1stody , a t thd expanse of 
t he nl'opel· county, un t 1.1 t he county 
court sh;l.l l ca us e him to be removed 
t o ' sta t e bospit .... l, .s in the cases 
of insane poor pe r s ons: Provided , 
no examination into the insanity of 
t he prisone r sh~ ll t ake pl ace be­
f ore the coun~y co~rt, as provided 
in sections 8643 , 8644 , 8646 and 
86 47; but the ~ounty court and 
c l erk thereof shall proceed , and 
t h e prisone r be dealt wi th in like 
manner a s othe r insane poor persons 
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are required to be , a f ter examina­
tion had JY the c ounty court . It 
shall be the duty of the c l erk of 
the court try inr the prisoner to 
meke out a copy , under his offici'l l 
seal , of tho judgm Jnt of acquittal 
of the pr isoner , and the order re­
qt' ired by the f rat rart of this 
section , to be doliverod to the 
off icer having custody of the 
prisoner for his at·t ori ty for 
such custody. " 

The circuit court order recites 

" '1'110. t said \Obert • Donof_::hy 
hus not e state s r f fic 1ent to 
s ,11 ' ort him in . ta.te Posp~ tal 
No . 2 an' thct ~~ is ow a 
resident of the Co~nty of Adair 
fl nd Stat • of ;.iS30''ri . n 

l'herefor o , t h e order was made in compliance with Sect ion 
865? , qt• oted supra . 

4earine the above sections in mind , the question 
resolves itself i n t o the following : 

"The ;ircuit Court having issued 
its order in compli~ce ~ith Sec­
tion 8657 and Doneghy being Pl a ced 
1n ~tate Hosnital 'lo . 2 , in com­
pliance with said order , ond be now 
being restored to reason o~ ~o 
longer insane , in tho jud~eri~ and 
op inion of the authorities in 
charge of the Hospit a l .. hat i s t h e 
r roc adure necessary for his re­
l ease'?" 

The vounty vf Adair is lia ,lo fdr his maintenance 
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t he sama as ary other T'Orson .. tho\l t an estata , or the 
indigent insane . Tr i s question is dis cussed, a s to the 
effect or the aDurt ' s order under &cetion 8657 , in the 
case of St ate ex rel . Yc.rnoll v . '""'he Col e C0'1nty 0i rcPi t 
C~·rt 80 Mo . 1 . c . 83 , as follo.s : 

"The fact that McGirl~ , then o. 
citi zen of Colo co1ncy , was pl aced 
in the l unatic asylu~ i n July , lP80 , 
as a pny patient , is not contro­
vertible , and in no way dependent 
on the qu estion whether h is sanity 
at t he inquest of lunacy wa s tried 
by six or t welve j urors . uhi l e such 
a ouestion might affect the regul arity 
o: t he act ion of th~ pr obat e court 
in a ~~ointinc a guar dian , it cannot 
aff ect the fact that he was conf i ned 
in the asyl um pq a pay patient , nor 
the fact that he was subsequently , 
by the order o: the count y court , 
made a county po.tJivnt . ·:.e wi l l , 
ther efore , in the d i sr•osition of 
th~ ca3e , consider the order a s 
be ing su·"fic i ently efficacious t o 
ma~e s a i d ~cGlrk a coun t y patient 
of Cole Jount y fro~ the time i t 
was made . 

"The quest1on whi ch t h is r ecord 
nres~nts is: ·as i t , under the 
f a cts above stated , the duty of 
t he county court of Cole connty 
to make un orddr for the re ,oval 
o_· daid ~c}lrk t o the l unat ic 
a sylum at ~ul~on , a s in cas e of 
i nsane poor persons'? 'l'his cruos ­
tion , W9 think , i s answer~a in 
t he aff irmative by sections 415~ , 
4143 and 4145 , ~evised Stat utes . 
I t i s provided i n section 4153 that 
' eve r y P~ tient in t he asyl um shall 
be dedmed to be the county pa t i ent 
of the cou'1 ty f i r st sending h i m, 
t i ll one year aft er his r egul a r 
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dls ~harge fr om the asylum• . tection 
414~ . rov1des ' tha t •h,n a rerson 
tried u1::.on i nd ictment f or any crime 
or a isdemeanor shall be acquitted 
on the sole ground that he was 1n­
sano , the fact shall be f ound b;y 
~he jury in t h Jir ver dic t, and the 
rrlsoner shall be dealt ..-.ith as 
· rov ided in tho follo~ 1ng sections . ' 
~~ of thes o soctlons , 4145, pro­
vides ' that if the prisoner be a 
:r;oor person , the court shall make 
an order remandinr h im to the cus tody 
of the sheJ'iff , or e ther officer of 
court ; requiring him to hold the 
prisoner in s afe custo· v ot the ex­
pense o~ t Le pro~~r coun ty , until 
t h · county court stall cause h im to 
be removed ~o tho asylu~, ts in the 
case or insane !OOr ~ersonn .' 

" .e think 1 t ~P'r a r :lnt f:rom the a ':>ove 
:: to. tutory pr·ov is ions and t ho genaral 
law regul a ting ns:-l unt!J, (2 'R .s ., p . 
818 , ) that i t wa.s t he intJntlon of 
the l eg1sl .... turo to cast the burden 
of surrort1nc t he insano poor upon 
each COl.>nty 'tthere such insane roor 
have acr•1 ired fl res idence or settle­
me~t , ~nJ t hat whare an insane poor 
person i s sent from a count~ and is 
discharged fr cm t he asylum, e shall 
bo de .. n~"~d t o be the count·y· ... a tient 
o!' such county f or the period of 
twelve mon t hs aft er auch dlscharge , 
the language of t he statute being 
t hat every pati ent in the as ylum 
shall be daomed to be t ho c ounty 
pati snt of the county : ir3t s ending 
h~ till ono ye~r aft er his regul a r 
dischar ge . " 

·· e o.re of' the ori1 ion that Section 8657 is a 
snectal statute r r l a ting to a person ~~o h ns be~n tried 
on a crim1nvl chur ge ano. acquit ted s o1 aly on t he ground 
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that he was insane at the time of the ·commission of the 
crime . and the trial of the person before a jury elimi­
nates the necessity of a hearing before the county court 
as essentia l t o the committing of a person to an insane 
asylum, as contained in Sections 8643 . 8644, 86~5. 8646 
and 8647 . After the institut i on has r eceived t he person 
co~1itted by the county court . then , in our opinion. the 
circuit court loses jurisdiction over t he person. The 
Judge of t he Circuit Court does not make the order to 
the county court committing such person to the state 
insane asylum as a matter of punishment; it is not a 
committment for any definite time or period as in the 
case of a defendant s entenced to juil or to the peni ­
t entiary. 

Section 8629 . Revised &tatutes Missouri 1£29 . 
contains the r ower of the Superintendent t o p&rol e or 
release a pati ent . and is as f ollows: 

11Persons afflicted with any form of 
insanity shall be admitted into the 
hospital for the care and treatment 
of the insane . and any patient may 
be dis ch ar ged by the superintendent 
whenever . in his opinion. the reason 
of such person i s fully restored: 
Provided , that nothing herein shall 
be so construed to prevent any super­
intendent from paroling any patient 
whenever he deems it best for such 
person conf ined in the hcspital;and 
provided further . that county courts 
are hereby prohibited f r om removing 
from the hospital any indigent in­
sane persons . except as herein pro­
vlded." 

Commenting on the effect of Section 8629 . the 
power and authority of the Superintendent to r e l ease 
patients . the Supreme Court of Missouri . in the case 
of Ex parte Higgins v . Hoctor. 332 Mo . 1 . c . 1039 • 
states s 



lonorable ~ . ~d James on - £ - tdarch 3 1 # H 37 

"However # such an order for tem­
porary r estraint # us nmde by the 
nrobnte court here, is not b~nd­
i nr u,on the supertnt endent of a 
~~tate Hosni t a l to keer the nerson 
Cf'n!'tN~d until ..n order i s made in 
tilut cour t for r c l e1s e . It is in 
no s " 1ao· 1 i.1 e a c ·..:-::11 tment ln a 
cr ~min. 1 caao for a def1 nite term 
in j-11 or 1n the nanltenti a r y . 
'rhe larson may l awf u l ly ba e i tber 
u.ischarged or par ol ed !ln;i set a t 
li berty hv th'3 superintendent of 
1 J.s o~ n mot ton at any ti .,e . (Sec. 
8629 , >1 . :... • 1~ P~ • ) T.he l ospi t o.l 
iu a ~t~te institut i on . ( ;hap . 46# 
nrts . l nd 2, · • .: .1!2~ . ) 'l'l e 
sv erintendont ls ona skilled i n 
the treatm3nt of ment al d isease s . 
( .... e c . 857f , ·' . $ . l f 2f, . ) He is 
b~ tter qualified to determine a 
ars on ' s mental ccndition and the 

necessity f or hia confinement 
tllan the probat e judge . He is a 
public off i cer and improper action 
on his part will not be pr esumed. 
I4 t !e person con- ined desires 
co,msel or to attend tho hearing 
of which he ha s not ice _ he has that 
c cnstitution~l r i ght and it woul d 
be the duty of the superintendent 
t o a llow it # oven wi th t re pre­
cau t ion of an attendunt i f he 
t hou ht tlu.tt necessary. " 

vONt.oLPSION 

'l~e only uondi tion cvntain ~d in tb ~ cocy of the 
orde1· co11'!1111 t ting Donaghy to State Posrttal No . 2 "as: 

"~o be cun'tnea until he has 
b~en r e stored to r eas on . " 
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There is no statutory authority or procedure 
for the circuit court to determine whether or not he has 
been restored to reason . In fact , we do not think that 
the same is necessary or essential because , as stated 
above , the court has lost jurisdiction of the person; 
it no longer devolves upon the court to determine whether 
he has been restored to reason or not; the statute has 
placed this burden upon the authorities 1n charge of the 
hospital . The county court , which has the authority 
to commit poor persons to state hospitals , has no power 
to determine whether a person has been restored to 
reason or not . by the same logic the circuit court 
would have no gr eater power . If a person is committed 
by the Judge of the Probate Court when such person has 
an estate and it 1s necessary to appoint a guardian to 
take charge of such person, then such person could 
exercise h i s rights under sections 493 and 494 of the 
Revised Statutes of Missouri 19 29 , but , in the instant 
case , Doneghy is committed a s a poor person and the 
procedure as contained in such statutes does not apply. 

, e are, therefore , of the opinion that under 
the authority as contained i .n Section 8629, quoted supra , 
Doneghy may be discharged by the Superlntendent whenever, 
1n his opinion, hia reason is fully restored, or may 
parole him under the conditions as contained in said 
section. 

Respectfully submitted, 

OLLI VER \, . NOLEN 
Assistant Attorney General 

AI·PROVSD: 

J ,. ~ . TAYLOR 
(Acting ) Attorney General 

Ot1H :LC 


