
P~N AND PAROLE: Present board may investigate and make re­
commendations on each application for clemency, 
now pending before them, irrespective of release 
date, if done before new act is effective . 

August 30, 1937 

FIL ED 
Honorable Stephen B. Hunter 
Department of Penal Institutions 
Jefferson City, Missouri 

) .~ 
Dear Sir: 

This department is in reoeipt of your letter or 
August 24 , 1937, in which you request an opinion as follows: 

"I have before me a number or ' Corll:!lu­
tation Parol es', whtch have been rec­
ommended by :ur. Sanders, the Warden, 
and approved by the three Board members . 

After recommendation by the Warden, · and 
approval by the three Board members, a 
torm communication was addressed to the 
Governor , in which was set forth the 
facts in each particular case, giving 
the date of release or a oonviot under 
the seven-twelfths merit system. In 
this particular case , the date of re­
lease is on September 7. On Septe.mber · 6, 
a new Parole Board should be organized , 
and the present Parole Board ceases to 
function . 

When the above-nentioned papers were 
presented to me, I questioned the adTis­
ability of my signing them as a commiss­
ioner of the Department ot Penal Insti­
tutions, a nd whether I should sign such 
papers as show the date ot release atter 
September 8. There are t hirteen ot these 
'Commutation Paroles' ·whioh show there­
lease date on the 7th, 8th and 9th of 
September. 



Honorable Stephen B. Hunter -2- August 30, 1937 

Please advise me , at your earliest con­
venience , if it is proper r or one of 
the present Oommissioners of the Depart­
ment or Penal Institutions to sign this 
communication addressed to the Governor . " 

T~e power and authority to grant pardons is lodged 
exolusiveiy in the Governor of the State or Missouri , atter 
~person has ·been delivered to the Warden ot the penitentiary, 
by Article 5, Section 8 ot the Constitution ot H1ssouri , 
whioh is 1n part, as follows: 

"The Governor shall have power to 
grant reprieves, commutations and 
pardons,·atter conviction, tor all 
ottenses, except treason and oases 
or i mpeachment, upon such conditions 
and with such restrictions and·lici­
tations as he may think proper , sub­
ject to such regulations as may be 
provided by law relative to the 
manner of applying for pardons . " 

Section 3798, R. s . Kissouri , 1929, is as follows: 

"In all cases in which the governor 
is authorized· by the constitution to · 
grant pardons, he may grant the same, 
w1 th auoh conditions and under such 
restrictions as he mar think proper." 

In State v . Asher , · 246 s.w. 911, the Supreme Court 
ot Missouri had betore it , tor determination, the question 
ot what powers were included · in the power or pardon, given 
to the Governor by Article V, Section 8 ·of Missouri Consti­
tution and Section 4144, R. s . Missouri, 1919 , now Section 
3798, R. s . Ulssouri , 1929. The court said at l . o. 913: 

"It must follow from the foregoing that 
a parole is a conditional pardon, and 
that a 'parole' given by the Governor 
is but an exercise o~ t he power vested 
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in him by the constitution and statute 
with respect t o the i ssuance ot con­
ditional pardons. " 

Section 8515, R. s . Missouri, 1929, is as follows: 

"The state prison board shall investi­
gate tully the merits ot all appll• 
cations tor executive clemency properly 
coming before the governor, and all 
applications tor such clemency shall 
be heard and investigated without un­
necessary delay. In each and every 
case said board shall, ·fof the infor­
mation of the governor , make a written 
report ot · its finding of the facts in 
such c~se, together with their recommen­
dation thereon." 

Frmn the foregoing, it is clear that the Board ot 
Pardons and Paroles bas only the duty t o investigate and make 
recommendations to the Governor on each tippllcation that is 
made tor clemency. The power of granting the parole is 
vested solely in the chief executive of the state. The Board 
ot Pardons and Paroles acts in only an advisory capacity, 
their reoonmandations are binding upon no one and may be com­
pletely disregarded by the Governor if' he should so choose to 
do. 

The legislature· in Laws ot l937, ·page 400, made a 
revision of Ohapter 44, Article VIII, Revised Statutes 1929, 
and by said revision removed the duty of investigating and 
making recommendations on application tor clemency, from the 
State Prison Board, who constitute the present Board of Par­
dons and Paroles and placed these duties in tho newly created 
Board of Probation and Paroles. This aot, however, does not 
become ettective until September ·e, 1937. 

The new aot not being etteotive until Sept~ber 6, 
1937, the present Board ot Pardons and Paro1es continues 
to have the duties and authority that is now vested in 
them until that date, and must continue to perform these 
duties. 
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It will be noticed that in Section 8515~ R. s . Miss­
ouri , 1929 . the legislature provided that the board should 
act upon each application for clemency "without unnecessary 
delay-"~ 

It is , therefore, the opinion ot t his department 
that the present Board of Pardons and Paroles should con­
tinue to investigate and make recommendations to the Governor 
upon any application tor clemency now pending before said 
board~ so that each applicant for clemency; irrespective 
of his releaso date under the merit systemr may have a hear­
i ng upon his application without unnecessary delay, provided 
said investigation and the written report and recommendation 
is made and reported to the Governor before the date the 
new enactment~ above mentioned . becomes effective~ 

APPROVED : 

'1. E. TAYLOR 
(Acting ) Attorney General 

LLB llR 

Respectfully submitted, 

A'O'BREY R.. HAMME'J.Y.r , JR. 
Assistant Attorney General 


