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COUNTY COURTS ( 1 )! When erroneous distt ement of funds from 
road bonds made by the township board may be 
ratified and confirmed by the county court. 
Proceeds of road bond issue may be legally 
expended for purchase of suitable equipmento 

(2) 

) 
August 24, 193?. 

:ilir. Glen Vi. Huddleston, 
Froseouting Attorney, 
Ca.rrol.lton, Missouri. 

Dear Sir: 

This will acknowledge receipt of your inquiry 
which is as follows: 

"Several of the townships in Carroll 
County are contemplating issuing road 
improvement bonds and two of them have 
already sold bonds under the terms and 
provisions or Sections 7960-7913, 
Revised Statutes of L<liasouri, 1929, and 
I would appreciate the opinion of your 
department in regard to the proper manner 
or expending the fun4s obtained by virtue 
ot said bond issue. 

"Under the provisions ot Section '1963 it 
appears that the tunda arising from the 
aale of said bonds issued pursuant to the 
sections above mentioned are to be paid 
over to the treasurer of the to1huah1p and 
by him expended upon the order of the 
County Court ot Carroll County, .lldssouri. 
In one of the townships whioh have already 
sold their bonds no point has been made in 
regard to this matter and the township 

_ board are taking steps to expend the funds 
so obtained :trom their bond issue in the 
same manner in which other township funds 
are expended, that 1 e, by order of the 
township board and without the County Court 
asserting any juriediotion over said funds. 
The attorney for another township which 
hae just sold th,eir bonds maintains that 
all the funds so derived should only be d1 s-
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bursed by the township treasurer upon 
the order of the County Court and that 
there is serious doubt as to the town­
ship treasurer having amy right to pay 
warrants drawn upon said funda by order 
ot the township board alone as is uually 
done in most oases under the provisions 
of Section 12291, Revised Statutes of .ltd.iaaour1, 
lSU~9 • said statute last referred to being the 
general statute dealing with the expenditure 
or township funds. In this regard I wish to 
call. your attention to the case o'f State 
ex rel. Wamma.ck and Welborn vs. Af'~older, 
857 s.w-. 4t3, which hol.ds tb,at the township 
treasurer shall pay out said funds on the 
order of the County Court, but does not 
necessarily say that said manner is the 
only way in which said :f'unda may be expended 
although it does appear that such might be 
in:terrecl. 

"'!'he County Court does not desire to control 
said :f'W14s for the various townships unless 
it ia necessary that they do so, because eTen 
if they did so they woul4 probably des1r• 
that the bills presented to the· court for 
allowance and order ot e~pendi ture, it such 
procedure be ne.cessa:ry,. were subJect to the 
approval and sanction of the township board 
or otf'1cle.ls who would oore naturally be 
more closely in connection with said work 
and expenditures than the couaty court might 
be. but I feel that the township treasurer 
should be :fully protected in the matter. 

"If it ia your opinion that said funds can 
only be expended upon the order or the 
County Court alone but some of said funcla 
have alreacly been dia'buraed upon the order 
ot the to:wn.ahip board alone,. said expenditures 
having been made in good faith an4 otherwiae 
preper, would the error in maldng said. prior 
expenditures by the board 'be cured at this 
time by the County Court ratifying and con­
firming the same and assuming future control 
·of said fun4s by proper order? 
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"In antie1pat1on of selling their bonds 
and with the view of avoiding the payment 
ot interest on their bonds until necessary. 
one ot the townabip boards have alreacly 
expending considerable tunds from their 
general revenue on their propoae4 gravel 
road. proJeeta with the intention of reim­
bursing their general revenue as soon as 
said )end iasue waa sold; thl s having been 
done in perfectly good faith and naturally 
with some saving tp the taxpayers iB 
interest at the present time. Cs.n it now be 
ordered, that general revenue be reimbursed 
to the, extent of the funds spent on the 
particular projects to be graveled or im­
proYed with the :funde arising !"rom the bond 
issue, in order that otherroads not 
covered by said projects need not be neg­
lected and the general work or the township 
not negle()ted for the balance of this year? 
It might be added in this regards that the 
ballota uaed in voting or the petition tor 
said bond election did not call for any 
particlllar roads, but :m.erel7 for 1mprov.1ng. 
grading an4 otherwise improving the roads 
ln t.h• township., 1acl.uding b.ri4g4ttJ and 
culverts, but when said proposition was 
aubm1tte4 to the voters it i.Nas general.l.y 
underatood that the teda obtained woul4 be 
used on certain propoaed roads in said town­
ship. 

"A majority of' the tovm.ahips anticipate the 
use of a nart of the funds obtained in 
purchasing suitable equipment for carrying 
out this work, which of coll.rse may also be 
uaed l.ater in other parts of the township, 
I presume that this type of expendi tu:re is 
proper.• 

x. 
Yo1l atate that several of the town.shipa in yeur eounty 

are co:atempla.ting issuing reaa improvement bonds and that two 
of them have already sold bonds under the t•rms an4 proTis1oaa 
of Sec'tions 796G-?t63, R. s. l.io. 1929. 
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Section 7960, R. s. Jltl.o. 1929, provides when county 
courts may issue road bonds on behalf of townships in their 
respective counties, in :part, as follows: 

• * * • county courts of the aeveral 
eountiea, . on behalf of any town.ah1p in 
their respectiv-e countiea, are hereby 
author1 zed· to iaa ue roa.d bonu to an 
amount, including existing indebtedness, 
not exc•eding five per eentum of the 

/ aaaesaed valuation ot such * * • town­
ship, * • • to be liU~certaine'd by the 
asseauu:nent next before the last 
asaeaament tor state and county pur­
poses. $Ueh bonds shall be_issued in 
denominations of one hundred dollars 
or some multiple thereot, to bear 
interest at not exceeding aix per centum. 
par annum., payabl.e seml•annU.Uly • and to 
become due and payable at such timee as 
the • • • county courts shall determine 
by or4er ot rec-ord, not excee4.1ng twentJ 
( 20) years 1'1'9m date of la•u. • 

Section '19&1, R. s. Mo~. 1989 • makes 1t the duty o:r 
the county court to ord•r an election in the to\vnsh1p upon the 
question or issuing road bonia upon the tiling with the clerk 
of the oourt of a petition aaking for aucb bonut 

ft* • * Wb.eneTer twenty legal voters or 
any townahip ahall file with the clerk 
ot the cotmty court wherein the township 
ia located a petition in writing asking 
that bonds tor road purposes be issued 
tor and on behalf of such towaahip, it 
aha.ll be the. duty of the court to or4er 
an election to be held in such to-wnah1p 
upo11 the queation of 1sauin6 bond&. The 
notice of election, in either oaae, shall 
state the amount ot bond.& to .be !saud 
and the polling pl.aee or placea at Which the 
election is to be held. and shall be pub• 
liehed once each week tor tbree oonaeeutive 
weelta in some newspaper published in the 
county Wherein is located. thetiownahip * * • l 
the tirat pllbl.ication to be at l.eaat twenty­
one days prior to the date of the election, 
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computed e.s is provided in section 656, 
R. s. 1929, • • •. The county court, on 
behalf ot the township, • • • shall 
ap))o1nt the Ju.dges and elerka of election, 
and the returns ot the election shall be 
filed with the clerk of the county court 
• • ·~ and be canvassed by the county court 
• • • ·and the result ascertained by, and 
entered upon the records of', such court 
• "' "' : Provid.ed, that DO neraon shall be 
permitted to vote at such election who 
would not be qualified to vote at a geneT&l 
election were a general election held on 
that day. If it shall appear that two­
thirds of the voters voting at such ~election 
on said question shall have voted in favor 
or the 1asuanoe of said boncls, • * * the 
eoW'lty coUTt * * * shall order $D.d direct 
the execution of the bonds tor and on be• 
halt of sueh * * * township, and shall 
provide tor.the levy and collection or a 
direct aDD.ual tax upon al.l the taxable property 
in said * * * townah1p auttic1ent to prov1d• 
tor the paJ11ent ot th~ pr~nciptt.l and lnteres' 
of the bonds so authoriflo~ut afl the7 respectively 
become due., • • • At the time the oountJ 
court is required to determine e.nd levy th• 
rate ot taxation tor state, county. soh.Gol 
and other taxes,. to deter~ne, order an4 
levy such a rate of taxation upon the tax-
able property in any towuahip in such county 
as may have outstanding bonds issued under 
this secti~n as will be sufficient to pay 
interest and principal falllng due during 
the next sueeeeding year. It shall be the 
duty ot the clerk of the court to exten4 upon 
the tax books of the county such rate· of taxa­
tion upon and against all or the taxable propertf 
in such township, and when ao extended the same 
shall be collected by th• collector of the 
revenue at the time, in the manner •. and by 
the means that state, county, school and other 
taxes are collected. All. of the law•~ rights 
and remedies of the state of Missouri f'or the 
collection of state, county, school and other 
taxes, shall be applicable to the collection ot 
taxes herein authorized to be collected." 
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Section. '961, R. 8. l'ii.O. 1929, provides the torm ot 
the ballot to be used at the election held· upon the question 
or issuing tGwaship road bonda. 

Section ft&S, R .. s . .ili..O. 1929, provides When and how 
the bonds are to be sold, in part, as tolloft: 

" "' "' • the county court on behalf of 
the townships, shall sell said bonds to 
the beat advantage and the proceeda 
ahal.l be paid over to the treasurer of 
the • • • town•hip • • • and be by him 
diaburae4, on the order of the • * * 
county court, in payme-nt or the coat 
of bol.41ng said election and in paying 
the coat of constructing or improving 
roads in sueh dis~ricta or townships. 
1nelud1ng bridges and oulverta .. " 

The above seo-tioB is clnr and Wl~iguous, providing 
that when the county court has sold the bonds. the proceeds 
are to be turn-ed oyer to the township treasurer. and to be 
disbursed by him on the order of the county court. 

You point out that one of the township boards is taking 
steps to expend the t"Ull4s obtained 'from 1 ts bond issue in the 
manner in Whicb township funds a:re expend•d, viz .• , by order o~ 
the township boa.rd and w1 thout the county court asserting any 
Jurisdiction over the fUl'ld&. 

Such pfQcedure would clearly be unauthorized and contrary 
to Section 716$. supra, a11 witness the following langua.ce ot the 
court in the case of State ex rel. v. Affolder, 257 s. W. (Mo. A.) 
493, 1 .. c. ···= . 

"Doea section 13204, h. s. l9li, 
prohibit defendw.t i'rom paying the 
warrant? Thi a section read a : · 

· ••The t ownah1p trwrtee and ex ofti eio 
treasurer shall not pay out any moaeya 
belonging to the townahlp tor any p-ur­
pose whatever, except upon the order of 
the township bQard, " • * and attested 
by the townahlp clerk.' 
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"This section waa enacted in 18ft 
(Laws l.S7t. p. 125) • when the Towaahip 
Organization Act was paned. and haa 
come d~ wJ tho~t subatantial change. 
Section 10750, R. s. 191~.! was pasae4 
in 1917 (Laws 1917, p. 4-nt). and 
provides among other ·things as stated, 
supra, that the proceeds ot 'the bonds 
shall be paid over to the township 
trea8urer and by him ~labursed on the 
order or the county court, etc. In 
State ex inf. liajor v. Amick, 247 Mo. 
loc. cit. 292. 152 s. w. loc. cit. '''• 
the court said: 

"'Where there are two acts and the 
provisions ot one apply speci,.ally to 
a particu.la.r subject, which clearly in­
eludes the matter in questio•• and the 
other general in ita terms, and suob 
that it standing alone 1 t would 1rv:lU4e 
the sr.ua.e matter·, and thus conf'lict wi tll 
each other. then the former act must be 
taken as conati tut1ng e.n exception to 
the latter or general act.• 

"This rule ot construetien bas been. 
invoked many times, and is applicable 
here. Sln.oe section 10'50 ia a 1uuoh 
later statute than is section 13204, 
and since section l0f50 applies to a 
particular subject, a.nd since section 
15204 is general in its application, we 
hold. that section 10V50, on the point in 
question, should be construed as an. 
exception to the general and prior section 
l3tM.,tt 

The question now arises whether the funds which were 
dleb\U"aed ei'rO!l&OUl1 by the township board, btlt in good t"alth, 
can now be cured by the cotmty court ratifying and confirming 
suoh expen41turea, and e.aswning future control or the tu.n4a. 

a c.· l.' Sectt.on 117,. page 465, with re:t'erence te 
ratifioat1en by a county or expenditure·s it had the authority 
to make, states that:· 
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" * * • if tbe county board haa 
authority to order expendituree or 
the per:formance of services on behalt 
ot the county~ it r;..ay cure intormalltiea 
or irregularities in the procedure tor 
ordering thtt m&king of such expencl1-. 
ture.a or the perf'ormance ot each aer-· 
viee•s by a subsequent ratitioation 
of the .acts done in pursuance of the 
order and in recognition of its l!a­
b1U ty there:tor. Ori the other hand, 
a ratification will not be inferred 
rrom mere passi Te ·acquleaeence., and 
the board he.s no power to rat1:t7 Wbe:t 
it could not have authorized in the 
first 1nataaoe.ft 

From the foregoing, we are or the opinion that when 
the county court hae sold the road bonda the pro'eeeds are to 
be turned oYer to the township treasurer, a.nd to be d1sburs.e4 
by him on the order of the eounty eourt. .. 

We a.re further of the opinion that the ooWlty court. 
having authority to order such ~penditure of funds, may by 
order made of record ratify end eontirm 't;_he diabursement of 
f'uncls erJ'Dlleously made by the t cmnship board, and aesume future 
control ot the funds. 

In anticipation of the bonds being sold, and with the 
view of avoiding payment of interest o:n tb.e bonds until ne.cee­
ae.ry, you state that the township boarta have i.n good fa1 th 
alread.y eXpended acn.sidarable funds from their general. revenu 
tor roacl improvement-a which were contemplated· und.er the bo.n4 
issu. The queation then is ask•d whether,. under such cir­
eum.•tanees, the funds thus "expended can be :reimb uraed by the 
county oo~t to the township. · 

Under Section 796$ 1 supra, the county court is given 
the expreaa power to order the township trsaaurex- to disburse 
the proceeds tre0m. th.e·aa.le ot the road ,bonds for the purpoee 
of paying t'the coat of constructing or 1mprev1ng roads in · 
such * • "' townshipap" but clearly if the bonds had not been 
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aol4, the county court could not order an expenditure ot' the 
funds, there being none as yet in existence to be ordered dia-
bur•ed. · 

The county court having no original authority to order 
the incurring of expenditures for road purpoees until the bonda 
were sold and the proceeds paid oTer to the treasurer of the 
township. we are of the opinion t~ __ at tbe county court may not 
eubsequently upon the sale of the bonds ratify and con.:t'irm the 
acts of the township board and reimburse them tor expenditures 
on the roads. 

III. 

Your third. question is whether fuuds obtained from the 
bond 1asue may be uee:d in purchasing sui table equipment for 
road improvements. 

$action 7946. R. S. ~o. 1g29, epecifically gives tbe 
coun.tr court authority to make such an expenditure, in part, 
as follows: 

"Whenever any publla money, whether 
arising from taxation or from bonds 
heretofore or hereafter issued, is 
to be expended in the construction, 
reconstruction or other improvement 
of any road, or bridge or eulYert, 
the eo\mty court, tovmahi:p board or 
road district commissioners, as the 
case may be, shall have r ull power 
and authority to construct, reoon­
atruct or otherw.:tse impreve e.ny road. 
and to construct .any bridge or 
culvert in auoh county or other 
:political subdivision of the st·ate • 
and to that end may contract tor 
such work, or rnt1y purchase machinery, 
employ operators and purchase neede4 
n!S.teriale and employ necessary help 
and do such work by day labor.,. 



~~~~----~-------

..... ' ,• 

lilir. Glen w, Huddleston -10- August 24, 193'1. 

from the toregoins, we are of the opinion that a 
portion •t t_he proceeds of the bond issue may be legally 
expended by the county court for t.he purchase of suitable 
equipment to be used in carr:yin~ out the purposes of tbe 
road bond isau.e. 

Re spec tr ully s ubm.i t ted, 

T f ·{rM()R 
..., " "'""• ' 
(Acting} Attorney General. 


