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/ When erroneous distt ement of funds from
road bonds made by the township board may be
ratified and confirmed by the county court.
Proceeds of road bond issue may be legally
expended for purchase of suitable equipment.

TCOUNTY COWRTS (1)

' (2)

lir. Glen W, Huddleston,

Prosecuting Attorney,
Carrollton, bkissouri.

Dear Sir:

A&gust 24, 1937.

This will acknowledge receipt of your inquiry

which is as follows:

"Several of the townships in Carroll

County a

re contemplating issulng road

inprovement bonds and two of them have

already

gold bonds under the terms and

provisions of Sectlons 7960~7963,

Revised
I would

Statutes of lLiissourl, 1929, and
appreciate the oplinien of your

department in regard to the proper manner
of expending the funds obtained by virtue

of said

bond issue.

"Under the provisions of Seetion 7963 it

appears
sale of

that the funds arising from the
said bonds issued pursuant to the

sections above wentioned are to be paid

over to

the treasurer of the township and

by him expended upon the order of the
County Court of Carroll County, kissourd,
In one of the townships which have already
80ld their bonds no point has been made in
regard to this matter and the township

board are taking steps to expend the funds

80 obtained from their bond issue in the
same manner in which other township funds
are expended, that is, by order of the
township board end without the County Court
asserting any jurisdiction over sald funds.
The attorney for another township which

hee Just sold thelr bonds maintains that

all the

funde so derived should only be dle-
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bursed by the townshlp treasurer upon

the order of the County Court end that
there is serious doubt as to the towm-
ship treasurer having any right to pay
warrants drawn upon sald funds by order
of the township board alone as is usually
done in most cases under the provisions

of Section 12291, Hevised Statutes of wissouri,

1829, said statute last referred to being the
general statute dealing with the expenditure
of township funda. In thise regsrd I wish to
eall your attention to the case of State

ex rel. wWammack and Welborm ve. Affolder,

- B57 S.W. 493, which holds that the township
treasurer shall pay out said funds on the
order of the County Court, but does not
necessarily say that sald manner is the

only way in which sald funds may be expended
although it does appear that such might be
inferred.

"Phe County Court does not desire to control
said funds for the varlous townships unless
it is necessary that they do so, because even
if they did so they would prebably desire
that the bills presented to the court for
allowance and order of expenditure, if sueh
procedure be necessary, were subject to the
approval and sanetion of the townshlp board
or officials who would more naturally be
more cleosely in connection with said work
and expenditures than the county court might
be, but I feel that the township treasurer
should be fully protected in the matter.

*If it is your opinion that sald funds can
only be expended upon the order of the
County Court alone but some of sald funds
have already been disbursed upon the ordsr
of the township board alone, sald expenditures
having been made in good feith and otherwlse
proper, would the error in making said prier
expenditures by the board be cured at this
time by the County Court retifying and coa-
firming the same end assuming future contraol
of said funds by proper order? ‘
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"In anticipation of selling their bonds

and with the view of avoiding the psyment

of interest on their bonds until necessery,
one of the township boards have already
axpending cocnsiderable funds from their
general revenue on thelr proposed gravsel
road projeets with the intention of reim-~
bursing their general revenue as scon as
said bond issue was sold; this having been
done in perfectly good falth and naturally
with some saving to the taxpayers in
interest a2t the present time, Csn it now be
ordered that general revenue be reimbursed
to the extent of the funds spent on the
particular projects to be graveled or im-
proved with the funds arising from the bond
issue, in order that other roads not
covered by said projects need not be neg-
lected and the general work of the township
not neglected for the balanee of this year?
It might be added in this regards that the
ballots used in voting or the petition for
sald bond election did not call for any
particular roads, but merely for improving,
grading and otherwlse improving the roads
in the township, including bridgee and
culverts, but when said proposition was
submitted to the voters it was generally
understood that the funds obtained would be
uzed on certein proposed roeds in seid town-

ship. _

"A majority of the townships anticipate the
use of & part of the funds obtained in
purchasing suiteble equipment for carrylng
out this work, which of course may &lso be
used later in other parts of the township,
I presume that this type of expenditure is
proper."™

X.

You state that several of the townshlps in your county
are contemplsting iesuing road improvement bonds snd that twe
of them have mlresdy sold bonds under the terms and provisions
of Sections 7960-79863, R. S5. Mo, 1929,




Mr, Glen W. Huddleston G o

August 24, 1937,

Section 7980, K. S. ko. 1929, provides when county
courts may issue road bonds on bshalf of townships in theilr

respective counties, in part, as follows:

® * * * gounty courts of the several
counties, on behalf of any township in
thelr respective counties, are hersby
authorized to issue rcad bonds to an
emount, ineluding exlsting indebtedness,
_not exceeding five per centum of the
aseessed valuation of sueh * * * town-
ship, * * * to be ascertained by the
essessment next before the lest
assessment for state and county pur~
poses. Such bonds shall be issued in
denoninations ¢f one hundred dollars

or soume multiple therecf, to bear
interest at not exceeding slx per centum
per annum, payeble seml~mnnually, and to
become due and peyable at such timee as
the * * * gounty courts shall determlne
by order of reecord, not execeeding twenty
{20) years from date of ilassue.™

Seotion 7961, R. 8. Mo, 1929, makes 1t the duty of
the county court to order an election in the township upon the
guestion of issuing road bonds upon the filing with the elerk
of the sourt of a petition asking for such bonds:

#s * ¥ ywhensver twenty legal voters of
any towvnehip shall file with the clerk

of the county court wherein the township
is located a petition in writing asking
thet bonds for roasd purposes be issuned
for end on behalf of such towaship, it
8hall bes the duty of the court to order
an election to be held in such township
upon the guestion of issuing bonds. The
notice of election, in either case, shall
stete the amecunt of bonds to be lissusd

and the polling plaece or places at which the

election is to be held, and shall be pub-
lished once each week for three consecutlve
weeks in some newspaper publighed in the ,
county wherein is located thetownship * * *;
the firet publication to be at least twenty-
one days prior to the date of the election,
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computed es 1s provided in section 655,

R, S. 1929, * *» *. The county cowrt, on

behalf of tha township, * * * ghall

appolnt the judges end clerks of election,

and the returns of the election shall be

filed with the clerk of the county court

* % * eand be canvassed by the county court

* % % and the result ascertained by, and
entered upon the records of, suech court

* * *:; Provided, that no person shall be
pernitted to vote at such election whe

would not be qualified to vote at a general
election were a general elsction held on

that ‘day. If it shall appear that two~

thirds of the voters voting at sueh election

on ssld guestion shall have voted in favor

of the issuance of said bonds, * * * the

county court * * * shall order and direct

the execution of the bonds for and on be-

half of sueh * * * townshlp, and shall

provide for.the levy and colleetion of a

direct ennusl tax upon all the taxable property
in said * * * township sufficient to provide
for the payment of the prineipal and interest
of the bonds so authorized as they respectively
become due., * * * At the time the sounty

court is rsquired to deternine end levy the
rate of taxation for steate, county, school

and other texes, to determine, order and

levy such & rate of taxetion upon the tax-

able property in any township in such county

a8 may have outstanding bonds issued under

thie section as will be sufficient to pay
interest and prineipal falling due during

the next sueceeding year. It shall be the

duty of the clerk of the court to extend upon
the tax books of the county such rate of taxa- .
tion upon and sgainst all of the taxable property
in such township, 2nd when so extended the same
shall be collected by the collector of the
revenue at the time, in the manner, and by

the mesns that state, county, aschool and othey
taxes are collected, All of the laws, rights
and remedies of the state of lMijssouri for ths
eollection of state, eounty, school and other
taxes, shall be applicable to the collection of
taxes herein suthorized to be collected.”
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Section 7962, R. S. mo. 1929, provides the form of
the ballot to be used at the election held upon the question
of issulng township road bonds.

Section 7963, R, S. wo. 1829, provides when and how
the bonds are to be gold, in part, as follows:

® * * % the county court on behalf of
the townships, shall sell sald bonds to
the beat advantege end the proceeds
#hall be paid over to the treasurer of
the * * * township * * * and be by hinm
disbursed, on the order of the * * *
county eocurt, in payment of the cost
of holding sald election and in paying
the cost of construceting or improving
roads in such districts or townshipe,
ineluding bridges and culverts."

The above section is clear and uneambiguous, providing
that when the county court has secld the bonds, the proceeds
are to be turned oveyr to the township treasurer, and %o be
disbursed by him on the order of the county court.

You point out that one of the township boards iz teking
steps to expend the funds obtained from its bond issue in the
manner in which township funds are expended, viz., by order of
the township board and without the eounty court asserting any
Jurisdiction over the funds.

Such procedure would clearly be unauthorized and contrary
to Section Y9¢¥, supra, as witness the following language of the
court in the case of State ex rel., v. Affolder, 257 S, W. {(iio. A.)

*Does section 13204, k. S. 1919,
prohibit defendant from paying the
warreant? This sectlion reads: :

"%tThe township trustee and ex officie
treasurer shall not pay out any moneys
belonging to the township for any pur-
pose whatever, except upon the order of
the township board, * * * and attested
by the township clerk.' ‘
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. "This section was enacted in 1879
{Laws 1879, p. 285), when the Towaship
Organization iAct wes passed, and has
come down without subatential change.
Section 10950, R. 8. 1919, was passed
in 1917 (Lews 1917, p. 478), snd
provides among other things as stated,
supra, that the proceeds of the bonds
shsll be paid over te the township
treasurer and by him Alsbursed on the
order of the county court, etec. In
State ex inf. Major v. Amlek, 247 lo.
loc. cit. 292, 158 S, W. loc. cit. 597,
the pcourt said-

*'Where there are two acts and tho,
provisions of one apply specially to

a particular subjeet, which clesarly in~-
cludes the matter in question, and the
other general in its terms, and sush
that if standing slone it would includs
the same matier, and thus confliect with
each other, then the former act nust be
taken as constituting en exeeptien to
the latter or general act.®

"This rule of comstruction has been
invoked many times, and is spplicable
here. Since section 10750 1s & uuch

later stetute than is section 13204,

and since secotlon 10750 applies to a
particular subject, and since section
13204 is general in ite application, we
held that section 10750, on the point in
question, should be eanatrued as an
exception to the general and prior section

13804."

The question now arises whether the funds which were
disbursed erroneously by the townshlp board, dut in good falth,
can now be cured by the county court ratifying and confivming
such expenditures, and esesuning future eontrﬁl of the funds,

15 C. J., Section 117 pace 465, with reference te
ratification by & county of expenditurns it had the authority

to make, states that:
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# % % % 1f the county board has
authority to order expenditures or
the performance of services on behalf
of the county, it wmay cure inforualities
or irregularities in the procedure for
orderinb the weking of such expendi-
tures or the performance of such ser-
vieces, by a subsequent ratification

of the~acts done in pursuance of the
order and 1n recognition of its lia-
bility therefor. On the other hand,

a ratification will not be inferred
fron mere passive acquiescence, sand
the board hes no power to ratify whet
it could not have authorized in the
first instancs.”

From the foregoing, we are of the opinion that when
the county sourt has sold the road bonds the proceeds are to
be turned over to the township treasurer, and to be disbursed
by him on the order of the county eourt.

We are further of the opinion thet the county court,
having authority to order such expenditure of funds, may by
order made of record ratify end econfirm the dlsbursement of
funds errnonecusly made by the tcwnship board, and assume future
control of the funds.

II.

In anticipstion of the bonds being sold, and with the
view of avoiding payument of interest on the bonds until neces-
sary, you state that the township boards heve in good falith
already expended considsreble funds from their general revenue
for road lsprovements whiech were contemplated under the bond
issue. The question then is asked whether, under such cir-
eunstences, the funds thus expanﬁsﬁ,can be raimbursed by the
county eaurt to the tcwnship.

Under Section 79&5. supra, the county court is given
the express power to order the townshlp treasurer to disburse
the proceeds from the sale of the road bonds for the purpose
of paying "the cost of constructing or improeviag rcads in
sueh ¥ * * townships,™ but clearly if the bonds had not been
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sold, the county court could not ordef an expanﬂiture of’th&
gundaé there belng none as yet in existence to be ordered dis-
ursed. ' '

: The county court heving no original suthority to order
the incurring of expenditures for road purposes until the bonds
were s0ld and the proceeds pasld over to the treasurer of the
township, we are of the opinion tiat the county ecourt may not
subsequently upon the sale of the bonde ratify and confirm the
acts of the townshlp board and reluburse them for expenditures

- on the roads. ‘

. I11I.

.. Your third question is whether funds obtained from the
bond 1ssue may be uged in purchasing suitable equipment for
road lmprovements. ‘ .

- $ection 7946, K, S. o. 1929, specifically gives the
gounty court authority to meke sueh an expendlture, in part,
as follows: '

"fhenever any public money, whether
arising from texation or from bonds
heretofore or hereafter issued, is
to be expended in the construction,
reconstruction or other improvement
of any roed, or bridge or culvert,
the county court, township hoard or
road district commissioners, as the
case may be, shall have full power
and authority to counstruet, recon-
struct or otherwise luprove any road,
and to construct any bridge or
culvert in such county or other
political subdivision of the state,
and to that end uway contrscti for
such work, or mey purchase machinery,
exploy operstors and purchase needed
meterials and employ negessary help
eand do suech work by day lsdor."
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¥ronm the foregoing, we are of the oplnion that a
portion of the proceeds of the bond issue may be legally
exzended by the county court for the purchase of suitable
equipment to be used in carrying out the purposes of the
road bond issue. v .

Resyeétrully sﬁbmittad,

kinX WaSSERmAN,
Asslstant Attorney General.

APPROVED:

Je e

{Acting) Attarney General.

KWiHR :




