
COUNTY JUDGES: OOJ.fi>ENSATION - Duty t o r epay money reoe i v ed 
as compen sation i n excess or t hat author ize d b y 
l aw. 

Hon • .Shelt T. Hom , 
Pr esiding J"ungo, 

Hon . Bert Cleveland , 
A .... sociatc Judge, 

Hon . ;r. T • • Blunt, 
Associate JUdge , 

JUogos or t he County Court, 
~t . Fr ancois County, 
Farmington , lto . 

Qont lomen: 

April 3 1 1V3'7. 

A r c ctue:;t t or t.n 01>inion h s been r ocoi't'od 
trotl you under uate or IJDrch 6 , 193'7 , such r equest 
being in the foll~~nu tcr~s : 

''Tho County -xu:ni nera • r eport t h!tt will 
bo filed in t ho Utcto Au~itor• s office 
Ifill a bo\4 t btt t !cro haa boon a dlaorc o.ncy 
i n t he uL . ..Jun· ct a r god by t he CO\ .. rt f or 
day 6 nttem\int Co\.o.nty Bour <t of :.qt ulizutlon 
and kppeale . 

~! 1& discrep ncy ar ioca from the t e et ti~ t 
ohorso us de t or days attendance t or 
county Court anQ Boar d cr ~ ~al1zt.t1on anu 
Appeals . · oro not uttorneys but l oymon , 
who u pon co'llin", int o o.Lfic c followed t he Jr -
c ot1ont t h1 t 1 ad boon s ot ,y cu r , rc ocessors . 

"Inao uch os t hG County C urt r ooor ts wi ll 
sho~.r t 1r t court \ ·a·i ":lelt unon t l c on oo d11ys 
t hut we lac ro r6 o f Equalization and 
Appeals, en\ v i ce v rso t he BoGr~ of Equali­
zation o.nc.t .:1ppeols r e cord '1'1111 co,.r ospond 
with t hat or the County Cour t , 'e do not 
r oel tht t 1 t 1.6 altogetlu~r f air for uo t o 
r eturn t h-J .onoy which has b t3n reoe1ved 
by uo r r those services . ,,e !tad no in­
tention or bo1no dishonest or t aklna any­
thing t h t ''C did. not f eel , n clue us . 
For t hut re son c ould like to know i f 
5t is compuls ory b law t hat .c r e turn 
this exco!lo monoy ~ra~m . tho C'In04nt ot 
whi oh in sor.t( 140 ecch. 
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"Thoro ls nothln set out b y statute 
t hat limits t he eerning o~ a County Cr urt 
per annum. To &crTc us a nembor o f 
t ho County Court is as y >u knov: a hurd 
r. laoe t o f ill one t lo r omuner a t1· n 1a 
8 1 .11 nt best . For us to r oturn t his 
monoy at t his t1md will 1ork a hardship 
upon us and we do not boliovc i t i s 
altogether t a1r sinco t his hns been a 
oust m ot t ho County Courts always . 

"Your pr o pt oon~luvrot1on end re~ly 
will bo grootly np,rcoiatcd . " 

we un,cr otand your letter, you nr c aoldng 
us whethe r you "'luot r~turn to t ho County money drawn by 
y u as c ompon set lon 'V- h j oh 1ns ou.r·.ittec. ly i n excess of t he 
runount a.athorize~ by l a t>1 , but rbich \vns dra\m without any 
intention t o violate t 1 e la\'1 , and ltocaWJe ot an hono8t mis­
take due to t ollo1t.ing the '"'r ootioo ot your prcdoceosors 1n 
office . 

In t ho oaso of state ex rel Linn County • · Adorns, 
17" Mo . 1 , 72 s . ·1. 6 Gb (190? ), also 1nvolv1ns a caso wlloro 
a county ottic1al haC dro\'m, under a warrant epproTod by tho 
county c ourt , c~ nsction c lalm ld t o be i n excess ot t hat 
sllO\'fed by l aw , t l·o su 1r eue Court stated t he t octa as follows: 

'•This is a suit by Linn county 86a1nst 
Geor ae • ..,da a , c 1 r k ot t Lo cvunty court 
ot said o u ty , end t le auret lcs on hia 
off i c ial bond , to r e coTor t ho oua ot 
Jl67 . 3~ Which i t ls , lleaed he received 
as t ooo or Jlio offic e i n cxce se of t h e 
amount which he is , b y law, al. lowed to 
r etain , and .hi~b he r efuses t o account 
tor . The j udgment v;aa f'o r the pla1nt1tt , 
and t he dctonda.nts appeal. " 1?2 Mo . 1, l.c. 5. 

Tho court , attor anulyz1ng t he statt.tes and decid-
inc t hat t te defendant was ~ot entitled t o a l lot t le money 
c la imed b y him es co ... pensotion, affirmed t ho judgment ot tho 
lower court and held t h a t t he oounty coul d recove r the excess 
trom t ho def endant and t ho sureties on his ottioial bond . 

1o r ealize th~t t his rul1nc eo ttmee would work 
a har doh1n on offic ials who haTe acted in entire sood f aith 
and have , oTer a vor l od of t~e, ar awn substant ial amounta 
ae cor:tllonsa.tion , and wh · t hon find t hat t hoy haTe been acting 
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under o mistake ot law and rro obliged to return t he ~onoy 
t o t h public t r easury. He •e• er , tho serious conse<!Uencoa 
ot the contrary rule ha'Ye doubtless been r oeponaible t or the 
pre~ailing rule . It a public otticial oould draw large sum. 
tram t ho pub l ie tun de which wero not authorized b y law, and 
t hen in a suit to reooYor t hose tunda could avoid r epaying 
t hem b y pleading t hat he di6 not know t hat ho waa not ontitlod 
to them, nnd hau acted under en honest mistake ot l aw, there 
wo~d be a serious t empt ation offered to por o 1nA in positions 
ot public trust haYing any control oyer t he disbursement 
ot public tunds ~ Doubtless it is situations ot t his kind 
which were r \l01lons1ble t or t he origin ot t ho rulo t hat every 
man ia pr csw::lod to know t he la 1 and muat t ake t ho consequences 
of not knowing it , harsh cs t hio rule may seem in certain 
casos . 

In oonolua1on, it is our opinion t llnt where a 
county judge has recoiYed compensat ion in excess ot t hat 
authorized by law, he ia under u duty t o r otund it t o the 
county. 

Very trul y yours, 

ED'thRD H. ~ULL:R , 
Assistant attorney Goneral. 

APrROVED: 

J . B . T\YLOR, 
(Acting) Attorney General. 


