STATE SOCIAL SECURITY 2

COMN.ISSION: Benefits accruing to an indivicuaal entitled
xm thereto under the provisions of the act,
after the date which the commission has de-
termined such benefits shell be due and
payable, end the individual dies, such bene-
fits shall be administered as estates of

November 30, 1937 other deceased persons.
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Mr., George 1. Haworth s -~
Acting Administrator ¥ LS
State Social Security Commission fa/// A
Jefferson City, Missouri \ {7

Dear Mr. Haworth:

This is to scknowledge receipt of your
lettcr of recent dste requesting an opinion from
this department, which reads as follows:

"Under Section 22 of C. S. S. Be
#1256 it is provided that:

'Section 22. Deliverny of benefits,
to whom. -~ Benéfits hereunder
shall e delivered to the applicant
in person, or in the event of his
Incompetency, to his legally ap=-
pointed guerdlian, and in the case
of a dependent child, to the person
or relative with whom he lives.
Benefits becoming due and payable
subsequent to the desth of the ine
dividual entitled thereto shall be
cancelled,?

"Questions: 1 - Vhat 1s the status
of an old sge asslistance check if
the beneflclsry dies after the
check hes been l1ssued, but before
nhe can endorse and cesh 1t?

"2 « Can the surviving heirs cash
the check under a probate court
order refusing letters or granting
letters of sdministretion on the
deceased's estate?
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"We would ap;reclate receiving an

opinion from you on the above questions

in crder that wé may know whether or

not a legal representative cen be ap=
pointed to receive a deceased Leneficlary's
old asge assistance check."

You will note from Section 22, supra, as set
forth in -your opinion request, that "benefits Lecoming
due snd payable subsequent to the desth of the Individual
entitled thereto shall oe cancelled."

In oréer to determline your request for an
opinion it is necessary to consilder what 1s meent by
the words "due and payable." A reading of the whole sct
does not disclose wherein any beneflts are to become due
and payable on & certain date. Therefore, we necessarily
sssume that the deste which beneflfis are to hecome due and
rayeble has veen left to the Soclal Securlty Commission
to determine, since 1t ls thear duty, under Section 4 of
the Act, to s dopt rules and regulations not inconsistent
wlth the laws of this state.

It 1s proper for the present Soclal Security
Commission to supply any detalls which the Legislature
hes omitted by necessary rules and regulations. Such
detalls may only be supplied for the purpose of carry-
ing into- effect the provisions of the law itself. Ix
far?o Cavenaugh, 313 Mo. 375, Sawyer vs. U. S,, 10 Fed,

2d4) 314. :

After the commlssion has determined by its
rules and regulations the date =s to when the beneflts
are to become due and peyable, then sny benefits becoming
due and payable subsequent to the death of the individual
entitlied thereto shall be cancelled, Therefcre, benefits
issued by the commission in the form of a check which has
not been presented for payment prior to the death of the
individual entitled thereto shall he administered as es-
tates of other deceased persons.

Cn the other hand, should any benefits be
gilven to an indlividual who has died prior to the due
date of such benefits, then such benefite shall be can=-
celled as the stastute indlcates.

It 1s our understandiqi thet the Social Security
Commission hes determined the dste benefits shall be

payeble under the provisions of the Act, to be the first
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of egch month for thaet particulsr month. To illustrate,
benefits for the month of November would be due and pay=
gble on November 1ste.

If an applicant should die on October 3lst,
and such epplicant's beneflits would vecome due and payable
on November lst, then such benefits shall e immedistely
cancelled.

In construing the word "shall" as used in Sec~
tion 22, supra, your attention is directed to State ex
rel. Stevens vs. Vurdenman, 246 S. W. 189, vhere the
court, in speaking of the word "shsll", said:

"Usually the use of the word 'shall!
indicates a mandate,”

CUNCLUSION,.

In view of the above, it is the opinion of this
department that benefits which are due and paysble prior
to the death of the beneficlery, cannot e cancelled,
whether or not a check has been lssued for same, and thsat
such beneflts due & pensioner which are not received or
cashed prior to his death are & pert of his estate and
should be edministered upon in the same manner as any
other property belonging to such deceased pensioner.
Benefits ncot due and payehle at the time of the d eath
of the veneficiary should be cancelled by the Social
Security Commission.

Yours very truly,

RUSS.L.LL C. STORE
Assistant Attorney Ceneral

ArFrROVEDs

J. E. TAYLOK
(Acting) Attorney General
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