RATES - MOTOR -CARRIERS - JOINT SERVICE - Circumstances
under which two carriers combining permitted
routes are guilty of usurping unpermitted through
routing.

August 3, 1937.

Hon, G. Derk Green, F l L E D
Prosecuting Attorney of Linn County, i
Mareeline, Missouri.

Dear Sir: 14{

A reguest for en opinion has been received
from you under date of April 19, 1837, sueh raquest
being in the following terms:

"The State Highway Patrol and a represen-
tative of the Public Service Commission
filed a complaint a few days ago before

a Justice of the Peace of this County
against John Latta, who operates a trueck
line out of Brookfield, charging him with
accepting property for transportation
from a point on a regular route destined
to a point on a regular route without
having a certificate of convenience and
necessity therefor. The faets involved
were new as far as I could ascertain, and
the Public Service Commission representa-
tive did not have any ruling from his
department covering a similar fact.

"It was suggested and agreed that before
this prosecution continued, an opinion
should be obtained from your office., Then
the case can probably be disposed of with-
out trial, based upon your opinion.

"The facts are as follows: Defendant Latta
has a permit for a regular route between

8t. Joseph and Brockfleld, Missouri., Byers
Transportation of Kansas City has a permit
for a regular route from Kansas City to St.
Joseph, Missouri. The Churchill Truek Lines
have & permit for regular route between
Kansas City and Brookfield. This particular
shipment was shipped by the Koech Butchers
Supply Compeny from North Kansas City,
Missouri, to Johnson Brothers at Brookfield,
Missouri, wnd wes billed "Byers ¢/o Latta"



Hon. G. Derk Green August 3, 1937,

on March 6, 1937. This shipment was
delivered to the Byers Trucics, and was
by them hauled to St, Joseph. When it
arrived in St. Joseph, the Byers people
unloaded it at their ware-house and noti-
fied Latta that it was there for delivery
to Brookfield. Previous to that time,
Latta had called at the Byers ware-house
for the purpose of accepting this, but it
had not arrived at the time he called for
it.

"This indicated that he was expeeting the
shipment. However, when he was later

called by Byers and notified that the ship-
ment was there, Latta refused to accept it,
because he had no authority to sccept ship-
ments originating in Kansas City and des-
tined for Brookfield. The Byers people

then stated that they would deliver the
shipment to some other authorized trucker
for delivery to Brookfleld. Latta thereupon
telephoned tec the shipper, and upon instrue-
tions from the shipper, accepted the ship-
ment at the Byers ware~house and delivered
it in Brookfield., His arrest was brought
about upon the complaint of Churechill.

Latta did not have authority to render

Joint service with Byers from Kansas City

to Brookfield.

"The shipper, Xcch Butchers Supply Company,
explaining the routing through Byers and
Latta, claims that they could not find any
other truck line with equipment of adeguate
size to handle the shipment which consist-
ed of a erated counter approximstely 13 feet
long, 3% fcet thick and 4% feet high., How=-
ever, the equipment of Churchill ean be
shown to be suffiecient to handle this ship
ment, and of egual capacity of Latta's.

"ratrolmen say that this is merely a means
of evading the law, and that they have had
considerable trouble with carriers 'chisel-
ing' in this way. However, I do not belleve
we could establish by evidence, the fact that
latta has done this before.

"We would like your opinion as to whether or
not Latta 1s guilty of a violation by accept-~
ing this shipment. In view of the faet that
the Public Service Cormission and the Hi

wav Patrol are not positive on this po "
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and no similar case having been call-
ed to my attention, we considered it
proper to ask for this opinion from
your office. Please advise me as

soon as possible, as this case is being
delayed awaliting your opinion.®

Laws of Missouri of 1935, page 321, Section
5267(e) provides as Tollows:

"It shell be unlawful for any notor
carrier, except one having a certifi-
cate of convenience and necossity
authorizing such service, to accept
persons or property for transportation
from & point on a regular route des~
tined to a point on a regular route,
or where through or joint service 1is
being operated between sueh points,
and any motor carrier so offending
shall be guilty of a misdemeanor and
punished as provided by section 5275
of this ast.”

You do not state in your letter whether John Laita is a
common motor carrier or a eontract hauler but it would
seem to make no difrference under which kind of permit he
operates, as Laws of Missouri of 1931, page 304, Seetion
5270(e) contains the same provision applylng to contract
haulers.

Althcugh the langusge of the section &bove
quoted is not as clear as it might be, we beslieve that it
is sufficiently definite to make it unlawful for John Latta
and Byers Traasportation Company to msintein Jjoint serwvice
between Kansas City and Brookfield under an agreement whereby
Byers Transportation Compeny would do the tramsporting from
Kancas City to St. Joseph and Latta from St. Joseph to Brook-
field. Nor would the feet that only one shipment was made
prevent the acceptance of this one shipmsnt from being a
violatlion of law, because if Laita and Byers Transportation
Coumpany should decide to make and earry cut such an arrange-
ment for Jjoint service, the first shipment pursuant to this
arrangement would be as much of a violation of law as the
lest such shipment.

On the other hand, we belleve that it is equally
c¢lear that if & shipper like Koch Butehers Supply Company
should engage Byers Transportation Compeny to haul a shipment
from Kenses City to St. Joseph, without the knowledge of Latta,
end after the shipment had arrived in St. Joseph the shipper
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should for the first time communicate with Latte and enter
into a contract with Latta for the earriage by him of this
sh ipment from St. Joseph to Brookfield, the acceptance by
Letta of this shipment would be preeisely within the terms
of his permit, and would not be gllogal. of course, if
Latta mede a practice of accepting freight under these cir-
cumstances, it would tend to show thet even although he
might not heve advance knowledge of the proposed shipments
from Kansas City toc St. Joseph, that he was deliberately
avolding such advance knowledge so that he could evade the
charge of being a party to prohibited joint service, but
under the feets as stated in your letter, no practice of
this sort could be established, and therefore your inguiry
must be treated as dealing only with a single igutHHOQ of
this kind of a shipment.

e will also assume thst the astual contract
between Latta and the shipper was not entered into and did
rot become binding until the time of the telephone conversa-
tion between Latta and the shipper after the goods had arriv-
ed in St. Josenh, We thus have a situation, as we interpret
your letter, where the ship er at the time of shipment oon-
templated a through shipment under a joint service from
Kaneas City to Brookfield, where the billing showed on its
face that this was the intention, where Latta knew this to
be a fact before the shipment reached the Jjunetion point,
declined top aceept the shipment after its arrival at the
junetion peint, but then, within a short time, entered into
a contracet with the shipper to complete the carriage and did
corr 1lete it so that it was handled exaetly in the manner
which the shipper intemnded et the time of shipment from the
point of origin.

e have been uneble to find any Judlicial con-
structions of the statutes above referred %o, nor have we
been able to find any Ml:scuri cases which would glve us
any assistance. Hoviever, the case of Baltimore & Chio
Southwestern Rallroad Co. v. Settle, 260 U.S. 166 (1922),
involved a situstion so similar to the facts in your 3ase,
end contains an analysis end argument whiech fits so well
the situetion in your case, that we bslleve that it will
serve as the basis for this opinion.

In the Settle case a shipper at point of origin
delivered to a reilroad freight econsigned to Qakley, pald the
freight for this shipment and received at Oakley delivery of
the losded cars, ond then, within a few days, reshipped the
ears by the same railroad from Oakley to Madisonville, also
peying the freight for thet shipment. The through rete from
the point of origin to Madisonville wss higher than the total
of the local rates from the point of origin to Qakley, and
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from Oaskley to Madisonville, and the railroad sued the
shiprer for the difference between the total freight paid
by the shipper and the amount which would have been psid
under the through rate.

The eourt said:

"The eontention of the shiprers is that
the character of s movement, as intrastate
or interstate, and, hence, what the appli-
cable rate is, depends solely upon the
contraet of transportation entered into
between shipper and earrier at the point
of origin of the traffie; that when an
interstate shipment reaoﬁoa the destlna-
tion named in this econtraet and, after
payment of charges, delivery is

taken there by the consignee, the con-
tract for interstate transportation 1is
ended; that any subsequent movement of
the commodity 1s, of necessity, under a
new contraet with the carrier and at the
published rate; and that, sinee this
lumber c¢ame to rest at Oakley before that
new movement, the reshipment from there

to Maedisonville (both stations being with-
in the State of Chio), was an intrastate
movement. * * *yhether the interstate

or the intrestate tariff is applicable de-
pends upon the essential chareacter of the
movement. That the contract between ship-
per and carrier does not necessarily deter-
mine the character was settled by a series
of cases in which the subjeet received much
consideration, Southern Pacific Terminal
Co. v. Interstate Commerce Commission, 219
U.8. 498; Ohio Rallroed Commlssion v,
Worthington, 225 U.S. 10l; Texas & New
Orleans R. R. Co. v. Sabine Tram Co., 227
U.S. 111; Railroad Commission of Louisiana
Y. TBIBB & Pﬂeuie Ry CO., 229 UeBe: 33‘.
And in Baer Brothers !lercantile Co. v,
Denver & Rio Grande R. R. Co., 2833 U.S8.
479, 490, this Court held that a carrier
cannot, by seperating the rate into its
component parzs, charging local rates

end issuing loeal way bills, convert an
interstate shipment into intrastate trans-
portation, and thereby deprive a shipper
of the benefit of an appropriate rate for
a through interstate movement.
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n% * % Madisonville was at all times the
destination of the cars; Oakley was to be
merely an intermediste stopping place; and
the original intention perafstad in was
earried out. That the interstate journey

t end at Oakley was never more than a
possibility. ©Under these eircumstances,
the intention as it was carried out deter-
mined, as matter of law, the essentlal nature
of the movement; and hence that the movement
through to Madisonville was an Iinterstate
shipment. For neither through billing, une
interrupted movement, continuous possession
by the carrier, nor unbroken bulk, is am
essential of a through interstate shipment.
These are common Inclidents of a thro
shipment; and when the intentlom with whieh
a shipment was made is in issue, the presmance,
or absence, of one or all cf these incidents
may be important evidenee bearing upom that
question. But where it is admitted that
the shipment made to the ultimete destina=
tion had at all times been intended, these
incidents are without legel significence as
bearing on the charaeter of the trarffie.

*The mere fact thet cers received on inter-
state movement are reshipped by the comsignee,
after a brief intervel, to another point,
does not, of course, esteblish am essential
continuity of movement to the latter point,
The reshipment, although immediate, may be
an independent intrestate movement. The
instences are many where a local shipment
follows guickly upon an interstate shipment and
yet is not to be deemed part of it, even
though some further shipment was contemplat-
ed when the original movement began. Ship-
ments to and from distributing points often
present this situation, if the applieeble
tariffs do not confer recons t or tran-
sit privileges. The distinetion is clear
between cases of that charaeter and the one
at bar, where the essential nature of the
traffic as a through movement to the point
of ultimate destination is shown by the
original and persisting intentlion of the
shippers which was carried out."
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We have felt warranted in guoting so much of the
opinion in this case because Mr. Justice Brandeis expresses
himself im elear and foreceful lenguage which, mutatis mutandis,
applies with equel force to your case, In both The Settle
case and your case, the cuestion is whether a combination of
two loeal services over a route for which there is an author-
ized through serviee can be used to the detriment of the through
service. In the “ettle case this made a difference in rates,
whereas 1n your case 1t means a difference in the identity of
the carriers, but we do not regard this difference as of
importance. In dboth cases the original intention of the
shipper, although it could have been changed at the intermediate
Junetion point, was not changed but was persisted in and carried
out as planned., In both cases the contraet of carriage between
the intermediate point and the point of ultimate destination
was not entered into until the goods had eome to rest at the
intermediate point, and the first lap had been finished and
the first contrzct of carriage completely executed.

The only significant difference between the Settle
case and your case is that in the Setile case the parties to
each of the two contraots were the same, whereas in your case
the contracts are with different carriers. Howvever, since
Latta knew about the proposed shipment before it arrived at the
Junetion point, sinee the shipment was billed through him
and since after an unimportant protest he ultimstely oarriod
out his part of the carriesge exaetly according to the original-
ly rlanned intention of the shipper, we believe that this
eliminates the importanee of this wvariation from the Settle
case, The last paragraph quoted above from the Settle case
shows that it would not always be easy to dreaw the line in
cases of this kind, but in your case we believe that, even in
a eriminal prosecution, the faets would bring Latta across the
liability line.

In conclusion, it is our opinion thet under the facts
stated in your letter, John lLatta was guilty of a violation of
the Publie Service Commission Laws in accepting the shipment in
question,

Very truly yours,

EDVARD H. MILLER,
Assistant Attorney General.

APPROVED:

J. L. TAYLOR,
(Aeting) Attormey General.



