
PROSECUTING ATTORNE~ - ELIGIBILI~ TO APPOINT AS PROBATION OFFICERS IN 
COUNTIES OF LESS THAN 20,000 

June 15 , 1937 . -----..., 

F l I r:- i-: 
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L~.r . Percy ~1 . Gullic , 
Prosecuting Attorney , 
Orebon County , 
Alton , L...issouri . 

l>ear Sir: 

.ie wish to acknowledge your request for an opinion 
wher ein you state as fol l ows: 

"I would appreciate your opinion on 
a l ittle ~tter tha t has been called to 
my attent ion by t he Prosecuting Attorney 
of Howard Count y, i n regard to the 
severa l Prosecuting Attorneys over the 
State in Counties with less t han 20 , 000 
inhabitants being appointed as Probation 
Of f icer of t heir r espective Counties . 
Mr . Jack H. Denny's l etter is as follows: 

" ' Secti9n 14,171 , R. s . 1929 , provides 
as follows : . Th.e Circuit J udge shall 
desi ena te or appoint an officer of t he 
County or soL .. e other person to serye as 
Probation Officer under t he dir ection of 
the Court i n cases arisinb under this 
article . The Court &ay also desi6nate 
or appoint one or uore persons to a ct 
as deputy Probation Officers . Section 
14 , 174 provides t hat in Counties of less 
t han t wenty thousand inh&bitants the 
2rouation Officer may receive such salary 
as the Circuit Court may with the approval 
of t he County Gourt prescribe , not exceed­
ing ~300 . 00 per annum. 
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"In my county it is t he custom in cases 
arising under t he Juvenile Court Act for 
t he Prosecuting Att orney to fi le the 
petition alleging the child to be neglected 
and delinquent, for hi m to summon the 
parents , to brint the chi l d befor e the 
Court , to arrange with so...ae person , usually 
the Sheriff, to keep t he child so.u.eplace, 
separate and apart frolli t he jail, and to 
otherwise handl e the case . ,Vh.ile t he 
Circuit JUQGe a s Jud~e or the Juvenile 
Court draws an additional sa l ary for 
juvenile work , and the ClerK or t he Court 
draws an additional salary for Juvenile 
work, the Eroeecuting ~ttorney draws no 
additional salary for his work. 

"I have su.gt;ested to ,...y Circuit Judt,e 
t net he appoint .;.~.C a s Z'robation Officer 
and recocaend to t he County Co urt that I 
draw an additional v300 . 00 a year for my 
services. Since heretofore I have per­
f ormed the same ser vice bratuitousl y . 
lhis would not be a viol ation or the 
provi sions of the State Constitution which 
pr ovides that no person shall hold two 
offices at the sawe time. The Cir cuit 
Judge states that he is perfectl y willing 
to do so , but he does not wish to establish 
t he precedent of anpointing the Prosecuting 
Attorney to t his office a nd he suggested 
t hat I writ~ to each of the Prosecuting 
Attorneys and end~!!iFOr to make such 
procedure a general practice over the 
State . ' 

"Plea se a dvise if t his practice would be 
legal and cood procedure?" 

Orebon County havinL a populat ion of 12,220 inhabitants 
(off icial census 1930~, comes within ATticle 9 of Chapter 125, 
R. b . _o . 1929 , relating to juvenile courts in counties under 
50 ,000 inh~bitants. 
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Section 14171, R. s . Lo . 1929 , provides for the 
appointment of a probation officer by the circuit judge: 

"The circuit judge s hall designate 
or appoint an officer of t r.e county 
or some other person to serve as 
probation officer under the direc­
tion of the court in cases arising 
under t his art icle . The court may 
also desi~te or appoint one or uore 
persons to act as deputy probation 
officers. " 

Section 14175 , rl. a. u o. 1929 , provides that it is 
t he duty of every county officer to aid the probation officer: 

"It shall b~ the duty of every count y, 
town or municipal officer or depart­
ment, to render such assistance as 
lies within his powe~ to f urther 
t he objects of this arti cle. All 
associations or other agencies receiv­
inb any child under this law are hereby 
required to Live such information to 
t he court or any officer appoi11ted by 
said court as said court or officers 
may require . " 

/ 

The question in the instant case is whether the duties 
of prosecuting attorneys and probation officers are so in­
compa t ibl e as to render it improper that one person should ho l d 
both offi ces a t the same time . 

i ,,.. 

In the case or State ex rel . v . Bus , 135 Mo. 1 . c . 338 , 
t he Court in holding that where one officer has some super­
vi sion over the other, or is requt red to deal with, control, or 
assist him, the offices would be incor~atible, said: 

"The remai ning inquiry is whet her the 
duties of t he office of deputy sheriff 
and t hose of school director are so 
i'nconsistent and incompatible as to 
render it i mproper that respondent 
s hould hold both at t he s&ne t i me . At 
common law the only limit to the 
nwnber of offi ces one person llli8ht 
hold was t hat they should be compatibl e 
and consistent. The incompatibility 
does not consist i n a physical inability 
of one person to discharge the duties 
of t he two offices, but t here must be 
so~e ineonsistency in the functions of 
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t he two; s ome co~flic t in t he duties 
I e .U:.:.r od. of t e of leers, as where one 
has some s upervisi on of the ot her, 
i s r o\:. u5 red to de 1 wi "th , cvntro1 , or 
ussist nir~ . " 

.wer e i t not for ,;.J~c1iion 14171, s uprll , which 
s pecif i cu1ly provides t £1. t~ e c11 cui t judge LIB.Y desicnate 
an officer ..;f t he count y , which neccs uril y inc ludes t he 
prosecutin..; attorney , 't:.e latter offict~ r.dght be s nid to be 
inco .... ~atible vti t l. t he office of probl. t i on officer, inasr:mch 
a s by v irtue of ~ action l 417E, s upra , it is CQe t he duty of 
every county o!ficcr to r eiaer t he p r obation officer ever y 
~ce 10~sible . 

Section 14174 , -'" · s . .. o . 1929 , piO'\iides tl-..e sala ry 
of t he prooati on oxficer , in part, cs f ollows : 

" '.1.he probation offic er ... ~y receive 
suc1. s a lary a s t he circuit court 
:..ub.Y ' ith t :t:.e approva l of the county 
court pre s cri be , not exceeding one 
t housand U.o1lars ncr annum in 
counties or twent~· thousand in­
hebitunts and less t 'rn ~ifty 
thousand inhebitent.,. , "'lnd not el"ceed­
ing three hundre d co llars per annum 
in counties of less than t wenty 
t 1ouo~nd inhobitants . ~ 

lhe 0ourt i n tl e c " s e 'f Joa .. ·d ot v :n.IIlissioners v . 
i'.'harton , 261 .r .. c . (Col o . ) 4. , 1 . c . 3 , in ho l di n& that an 
off icer who ruay · nd does l old t'> o o4''fices is entitled to 
cob _ensation , sai~ : 

n .nd Y.'here an. officer ill_, , .U.d 
does , ho ld t \ro officeL , he is 
e titled ~c the co-~~i- t~on at­
t uchcd to e~ch . Lindsl~y v . 
~e ver , 6{ volo . ~4~, ~53 , 172 P. 
707, an1 r~~J cLses t here cit ed . " 
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Frou t he foregoing, it i s t he opinion of this de­
part~ent that i t ~uld be proper for t he s~e person to hold 
t he of.;:ico of 1Jrosec uting attorneJ and tt~e office of probation 
offices in counties of less than fifty thou•and inhabitants , 
and further t hat said person would be ent.1 tled to the compensa­
tion of both offices . 

hes,ectfully s ubmitted , 

'd'":"" .IASSEh ... .AN , 
As sistant -"-ttorney General . 

AP .r.HOV ..:.J.J: 

3. JJ. .1. .iJ.oU... , 
(Actinc ) .~~tt.or.u.ey vener::...l . 

---


