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ATTLNTION: Mr, Fussell 's .oyle

™ls wlll sckrowledge receint of your request for
en oninirn, which reads as follows:

"Mease plve us your Interpretation
of Section 7786, . "¢ 1029, wilth

regerd to the penalty for stezling

en avtomoblle,

Ve deslre to know whether your Inter-

pretation of thls “eetion would be thsat

the value of the sutomoblle s=tolen

would make no difference as to the
penaltye In other words ls the theft
of an sutomobille under the value of

430,00, & felony end punisheble by

penltentiary sentence or 1s 1t a
misdemeenor snd punishable by & jail

sentence."”

In the course of this orinion, we first differentiate
between felonles and misdemeanors. In this respect, we
direet your attention to Sectlon 1471, R. I, Mo. 18929, which
defines a felony as follows:

"The term 'felony,' when used In
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this or sny othsr stetute, shall
be construed to mesn smy offense
for whilch the ol ender, on con-

viction, shall be lisble by law

to be punished with death or im=-
prisonment in the penitentlary,

and no other,"

teetion 4473, [« "o Moe 1929, def ‘'nes a mlscemeanor
ae follow :

"The term 'miscemesnor,! as used

in this or sny other statute, shall
be construed ss In~lur ing every
offense ~unishsble only by fine

or Im-risomment in a county jJell

or both,"

Tn the case of State vs, Meclton, 117 Mo. 618, 619,
620, 23 “, e 889, the Supreme Court hsd before 1t ‘or
consideration an appesl tsken to the te Louls Court of
Appeals and subsequently certifled to 1t by reason of 1its
jurisdiction cver felonles. Cection 12, /‘rticle VI, Cone
stitution of Wis-ouri. In this cese, the defendant recelv-
ed a sentence of six months 1n the ecounty Jjalls, The Supreme
Court, in paseing upon 1ts jurlsdletion 'n "cases of felonies”
said:

"The crime charged 1s a felony, se
the offense denounced by the statute

n_Eg pg unlshed }_31 ?gru onment ‘i_

the pen en n e fac es-
runishmen 1nrrinonmant in the
penltentiery was eassessed in thils case,

does not reduce the offense to a
misdemesnor.”

In he cese of “ta‘e vs., Johmn Underwood, 254 Mo, 469,
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470, 162 ‘¢ "e 184, the court had before it for conslder-
etion what 18 now Sectlions 4471 snd 4473, supra, and in
pes 'ng upon these sitstutes sald:

"The dlstinction between felonles and
misdemesnors mede by cur statute ren-
ders = pellant's contention w ithout
merit, /2 we held in ‘tate v. Woodson,
248 Mo. 705, the term 'felony,' under
our co‘e, means any offense for whi.ch
the o7 ender on convietion shall be
lisble to be punished with or
Torrisonment in the penitentlery.
(‘Jac. 48283, He "o 1509.) The term
'misdemeanor' 'n-ludes every offense
punishable only by fine or imprisone
ment in e wmsz ian or both. (Sec.
4925, R, %e¢ 1909,

The offense with which the sppellant

is charged 1s one for which he was
l’eble to be punished by imprisonment
in the penitentlary, but the minimum
runishment for this offense was by fine
or imprisonment in the county jeall or
both. His offense, therefore, was

not chenged from e felony to s misde-
meanor by the assessment of hilis punishe-
ment at a2 {fine sné imprisonment In a
county jJaill, = » = & "

To the seme effect is a ruling in the case of State
vse Ulayton, 100 Mo. 5l6.

.rem the foregoing considerations, it will ve noticed
thet where cne has been convicted of an offense and shall
be lisble by law to be punished by death cr imy rlsorment
In t he penitentiary, such -ersons shall be deemed guillty
of a felony, wherees, the term misdemeanor, as used 1In eny
statute, is construed to ‘nclude every offense punishable
only by “ine or !-prisonment 1in the county j=1il, or both,
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ipriying ‘he princinles shove mnnonnced, ln constru-
ing nglgi:t.n (a) in Sectlon 7786, Re. S« Mo. 1929, which

resds as follows:

" person who shell » e conv!ctec
ofngolmuonaly stealing, toking or
carry sway nny.,mvehiclo. or
sny padg, tire or eq ent of a
motor vehicle of a value of 30,00
or more, OF wny -ersom who shall be
convicted of attempting to felonlously
steal, teke oFr eorry sway any such
motor vehlclog rart, #%ire or equip-

be gull

ment, shall : of a felony
end shall be punl by imprisonment
'n “he venitent! for s term not

exceeding twenty=-five years or by
¢ nfinement in the ementy jail not
exceeding one year, of by Iine not
exceed ‘ng one thoussndé dollers (;1,000)
or by both such fim® &and imprisonment.”

1t »111 be n~tliced that i any rerson shall be convicted
of feloni-usly stesling, tekimg or carrying awey any motor
vehicle, they shall be deemetl gullty of e felony an”® shall
be ~unished as aforementicned.

The value of the sutomebile stolen would meke no
difference 1n cetermin ny the punlishment. You will note
the statute is written in the altornative snd¢ when the
value of the thing stolen 18 €9 be taken Into consl-eration
it only pertains to any ~=art, tire or equipment of motor
venicles of the value of 30,00 or more. Thus, a person
convicted of the theft of any port of s motor vehicle
over the value of 30,00 aould receive the maximum punish=-
ment, to-wlt, twenty-flve years in the renitentiary.

T™is construction of the statute is further substan-

tlated in view of subdlivision (b) of Seetion 7786, suprs,
whersin 1t recads:

"/ny person who shall be eonvicted



Mre "o lle (iraves -G ‘pril 1, 1937

. of stealing, taking or ecarrylng
swey any motor vehiecle t're or sny
art or equipment of & motor verlcle
wnéer the value of ;30,00 chall be
run‘shed by im»prisonment In the
county Jjeil not exceeding one year or
by “ine not exceedlng one hundred
dollers (.100,00) or by both such fine
and imp-isonment."”

Hac the Leglslature Intended to make the theft of an
sutomobile undar the value of 30,00 2 mlsdemeanor, 1t !s
logieal to assume thet 't would have been included in the
gbove subdivision (b). It ls obvicus, therefore, that the
Leglslature intended tha f any person should steel e
motor vehicle that such person should be deemed ~:ilty of
T gelony an¢ runished as sbove specified in snbdivision

8)e.

COBCLUS ICN

It 1= the opinion of this cdepartment that the val ue
of the sutomohile stolen ‘s not to be conslidered 1ln dee
terminins the punishment = person is to receive, except
to sey thet the cou=t should instruct on the minimum
amunt of ~unishmcnt to be recelved, as well es upon the
maximum smount, State vs. Liston, 318 Mo. 1222, 85 ~, V.
(Bnd) "80. Turther, that "he *heft of an automobile under
the volue of 30,00 1= a felony sné punlishable as indicated
in subdivision (a) of “ectlion 7728, suprs.

Hespectfully submitted,

RUSSELL Ce S"ONE
APPROVEDS /sslstant /t orney General

Je e TIYLOR -
(ret'ng) Attorney Generel
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