
STATE BOARD OF 1~ALTH : Board has author i ty to employ and fix 
compensation of employes and if a person 
renders service by vi rtue of su ch employ~ 
ment such person is entitled to back pay . 

I 

' '/t, 
J nu ry 15 , 1937 • 

. · 

ttonorable iJerman S. Gove , L . D., 
State H( a.lth Commissioner, 
State Board of Health~ 
Jefferson Cit y. : ~ssouri . 

Dear Dr . 'love : 

Thi s is to o.clmowledge your let t er dated January 
14 , 1937, a s follm7s: 

n Please 3i ve I!le your opinion o n the 
followin;; qu estion tm t was <11 scus sed 
a. t t he recent o ee tine of the ..,card 
members of t he State Board of Health. 

"Tho question i n discussion fl o.s in 
regard t o I:Qyi.ng ba ck salary to t he 
umount claimed by b~ . James Fern . 
former J i rector of the Division of 
Licensure . ~r . ~lam, a member of the 
bonrc. moved that the quest io r1 be 
referred to the ,\udi tor and Attorney 
lieneral a s to tho liability of the 
Boa rd , a nd as to i tn right t o pay the 
same . " 

Ot! .L.ove mber 20 . 1934 . this Lepart~ont rendered an 
opinion to E 'll:tett "' . North • • : . D •• President of the State 
.. oard of Health, YlhiCh i n part reo.d o u.s follo\'7s: 

"It is therefore i nc :.ca;>a ;.>lo tbn t the 
State J oard ~ould havo authority to 
employ a director of medical licen-
sure and t o establish tho amount of 
componsa t i o n he is to rocei ve a.s well as 
to pre scribe the other rul es and con-
d1 t ions under wh1 ah he 1 s t o bo employed. 
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"It is therefore the opinion of' this 
Departnent t hat the St ate Board of 
tiealth was actins within t he pocrors 
granted it i n determining the compensa­
t ion of the :..irector of 11edical Licensure 
to be paid t o t he Di rect or of I.i.edical 
Licensure • " 

~e a re enclosir~ herewith copy of above opinion . 

You desi re our opinion as to the l iability of the 
.woard for back salary • The payinu of a state salary det')ends 
upo three thir~a : (1 ) an office or e~ployment; (2) an a npro­
priation; ( 3 ) t he renderi ng of service by the perso~ appoi nted 
or emplo:,.ed . 

I n the opinion here t ofore quoted from, it is seen 
that the State Board has t ho authority to empl oy a director of 
l icensure and fix t he compensation . ..hether or not tho State 
Board di d employ ~!r . James Fer n is a question of fa ct . I f' 
sai d person was empl oyed and rendered service, that, likewise . 
is a que stio1. of fact . The State Board knows t he facts . r;e 
do not know the facts . Consequently .. ,.,e cannot r ender an 
opinio!l as t o VJhethor said pel'so: should receive back salary. 
Suffice it t o say t hat if said person v1as appoi nt ed and re nder­
ed service for uhich he received no salary , then it ~ould be 
onl y fair , just and equitabl e for him to bo compensated . 

It is our opinion t b.a t if ttr . James Fern \'las employed 
and accepted the employment a nd r endered ser vice t o the State , 
a nd did not receive compensat io n for his services . then t he 
Board \70uld be VJ1 t hi n i ts rights to pay him for his servic e s. 
providing there i s an appropriation. 

It i s well sett l ed t hat publ ic moneys may not be 
given to individuals unless services are render ed. &ection 46 , 
Article I V .. of t he Co :stitut i on of rassouri; Kavanaugh v . 
Gordon, 24? t.«o • 695 . 

APPROVI:.D : 

J . E . ~AYLOR 
(Acting ) Attorney-General 

Yours very t ruly • 

James L. HornBostel 
As sistant Attorney-Ge neral 


