
BOARD OF FHARMACY: Board of Pharmacy my nake rules and re·gulations not in­
consistent with the provisions of the law, so as to deter­
mine one's qualifications for a license as a pharmacist 
or assistant pharmacist. 

, • 1 

April 16• 1937 . 

FILED 

Jlr • Newt Gardner, Secretary • 
Jlissouri Board o£ Fbarmcy • 
1700 West 39th Stra.t. • 
Kansas City, Jlissouri. 

Dear Mr. G&rdnor a 

l 

This will acknowledge receipt of your request for an opinion, 
which reads aa followa 

"The Board of Hw.nacy would like to haw 
your opi.DiOD of the prerequilit. ruling in 
regard to the \ualiticationa to beoome a 
registered phanraoiat in the State ot lfi.a• 
aouri. 

"The former Attorney-General reJldered an opin­
ion that the Board of Pharmacy had the right 
to ake rules and regulations inconsistent ot 
law to keep the standard of W.ssouri on a par 
with these of othel' states. 

"We han enforced our present ruling eo that 
the pharuaoists of tieeouri will be on ~ual 
baaiB and belien thia to be right. We woul4 
greatly appreciate your opinion as to whother 
or not w haw this privilege." 

Appended to your request for an opinion are the £ollo11in~ 
proposed requirements o£ the Kiseouri Board of Pbar-.ey. 11hich we have 
numbered from 1 to 8• iDClusive, for the purpose 0£ reference. Th.y 
read as tolloW'Ba 

"QUALIFI~~TIONS FOR ASSISTANT PHARMACIST. 

1. Applicant tor examication aa Assistant Fhar­
maciet shall have had two yeara ' practical ex­
perience iJ1 a retail drug store under the aupervi­
aion of a Registered Hla.raoist. Shall be not le11 
than eighteen years or age , and in addition eball 
haw attended High Sohool for tour years. or its 
equivalent. (THE HIGH SCHOOL REQUIB.EllENTS KUST BE 
OBSERVED.) It applicant baa DOt had the adw.ntage ot 
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attending High School tor tour years , he 
aball take an e•ndmtion given by tile Super­
intendent ot Schools ot hie county or someone 
whoa he -.y cleaiguate, ud tile thia atateaent 
w1 th the application tor e:xambw. tion. J.ll ap­
plioationa aha.ll be in the hanu ot the Secre­
tary, togethe r with tee of ts.oo at least tit­
t een ~,.. previ ous to date of eD.Jilinat1on. 

2 . A.tter the eamination given by the ._rd 
of Fharac,- in June, 1934, omulidates for aaaiat­
ant pharmacist emmination will be required to 
show t hat they have satisfact orily completed one 
year of attendance at an accredited college of 
phanacy. 

3• After June , 193.$, two yare of attendance 
wUl be required a atter June, 19.36, thne yeara 
ot attendance will be required; a f t er June, 1937, 
gradtat1on trom an accredited college of pharnacy 
will be required, and such ~duatea will be eli­
gi ble tor the registe red pharmacist ezamination. 

4 . It will f'urther be retu ired that all aea 1st­
ant registered pha.rma.ci ata pass the regi stered 
phArmaci sts' .-mination frior to the September, 
1937, eam1nati on or graduate f'J'oa an accredited 
college o£ pharmacy. 

QUALIFI CATIONS FOR REGISTERED PHARMACIST. 

s. Applicant tor ezurlnation tor Re@;i.stered Phar· 
naciet ·eh&ll ha't'e had four years' practief.l ezper­
ience in a retai 1 drug store UDder the supervis i on 
ot a Registered Hlanaciat, and ab&ll haw been an 
Aaaiatant Pbarma.c i at tor t1D years, or hold a Ph. G. 
degree. Appli cant ehall be not leaa than twenty-one 
years ot a ge . Applications shall be in the banda 
ot the Secretary at l eas t f i f teen da ys previous to 
date of em mi nation, toe-ether, wit h r equired t ee ot 
'1110 . 00. 

REC IPROCITY REQUIREt.mHTS . 

6. Appli cants tor reciprocity shall han obtained 
the ir regiet~tion by e:xamination. h&ving mde an 
a-yerage grade of 7S per oent and a miniaua ot 7S 
per cent in .Practica.l Work, ( 60 pcecent in Pra.C'tical 
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. ork 1a required to tho1e registered prior to J\.Ule , 1936) 
and not less than 60 per cent in any one other branch ot 

such emmJnation, and , in a ddition, their certii'icates 1hall 
have been in effect one y.r botore being allowed the beDetita 
ot reciprocity. Application blanks may be obtained trom B.c. 
Christensen, 130 Borth roells Street, Chioago , Illinois , Secre­
tary, latioD&l AssocJa tion Board• of Hlarmacy, 'lllioh requ~•t 
tor blank ehall be accompanied with tee of t25. 00, said eum 
going to the Batiom.l Al8ociat1on to be used to extend the 
benetite of reciprocity. 

1. After appl ioant baa t mled out blank and all places 
indicated tor him. and character 1fitne81ee, he uay then eend 
to the Secretary, togethor , With tee of $1$. 00, and regia­
tration will be issued to hia i f found correct. 

B. It is absolutely necessary to turnieh affidavit that 
he baa resided tor ~lve month• in the state where he re­
gistered, and was actively OU!O'O.J;ed in the practice of phanacy 
durinr, that period.w 

e baTe conaidered the ruling made by the toraer attorney general , 1D 
which you atate the opinion held that the board of pha.nacy had the right to ualte 
rulea and regulationa inconaiatent with the law, in order to keep the standard ot 
Kiaaouri on a par with t h.oae of other atatea , and have r•ohed a conclusion, atter 
auch consideration, that the opinion did DOt rule the board of pharmcy had the 
ri&}lt to llllke rules and regulatioua inconailtct with the law in order to keep 
the standard of Missouri on a par with those ot other etatea . 

It baa long been uni~rsally reoogniaecl that it 1a the right of any per­
son to puraue any lawful trade or 1Jue1neae , subject to certain restrictions • 
Rulee respecting the 'ftriou. call ings have been uany, depending upon the nature 
ot the budneee. Some oooupations have been neceaearily regulated because of the 
dangerous ohara.oter ot the articles uaed, IIUlu!'aotured aDd , sold. (See Seo. 13152 
R. S. MD. 1929), aleo strict and se"Yere plitioationa M.ve necessarily been ia­
poaed upon the pa.rtiea uaillg • manufacturing am selling auch dangerous articl e. 
Crowley T. Chriltlan• 137 u.s. 86. So it baa bee With persona desiroug of pur­
aui~ the callinr:; of a phara.oiet or an aasilt&nt pharac1et. 

Our Le~islature haa aeen tit to proTide a complete scheme tor the r.­
gulation of druggieta (Chap. 9-4, R.s. • 1929) and cr eated a State Board ot 
Pharw.cy. The Legialature :tae , by Seo. 13148, R. s. Uo. 1929 , given the board 
powr to make rulea and regulations act inoone1atent With law. aa -.y be neoea­
aary. It reads in part ae followaa 

"t'he board o f' pharuacy ahall mve a colliDOn a•l • and 
shall have power to adopt such rulea and bftUJra not 
inconsistent with law aa sy be neoeasary for the regu­
lation of' i ts proooedin.;;s an i tor t he ducharge of the 
duties imposed under this chapter, and ahall have power 
to employ an a ttorncy to conduct proeecut ions or to 
aaeist in the conduct of prosecutions under tbia chapter. " 
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In the case of State Y Saitb, 49 s .w. (2d) 74~ l . o. 76, 
the court diaouaaed the right of the Legialature to -.ot a law, oo~~plete 
iD itself~ to authorise oertain deaigllated officiala to make rulea and 
regulatioU tor the complete operation and enforc811811t of the law. ~ 
court nida 

"The Legielature ay DOt delegate the power to 
eaot a law, or to declare what the law ahall be, 
or to exeroiae an unreatrioted diloretioa in ap­
ply~ a lawa but 1 t ay eD&ot a law oo~~plete in 
itaelf • deligMd to a000111pliah a general public 
purpoae, and •Y expreaaly author!" cleaipated 
offioiala within definite w.lid lblit&tiou to 
pro'ri.de rul .. aDd regulatiou tor the oo~~plete 
operation and entoroement of the lur within ita 
·~•••eel general purpoae. • 

In the oaao of Ex Parte CaT&mugh , 313 Uo . 37S, l . o . )80, the 
court disouaaed tho right or the Legillature to empowr certain ottioere, 
bollrde and cotll!liss i ona to earry out tl\8 detail of e.ny l e gie l e.tiTe enact­
ment, a nd eaida 

"It ay empowr certain oftioera, boarda aDd 
ooliiiWtsiou to oarry out in detail the legia­
lati've purpoaea anJ. pro1a1lgate rulea by whioh 
to put in toroe legi.a latiTe regulationa. It 
•Y proncle a regulation in gerseral ter. and 
•7 define certain areas within 1hich oertaiD 
regulations -.y be ilrpoaed , and it •Y empower 
a board or a counsel to aa•rt&ill tho taota 
aa to whethe r an indiTidual or property af­
fected oome within the ~neral re~latioa or 
w1 thin tbe de a igna ted ana • • 

Ill the oue of Sawyer T . United Statea, 10 Feel. (2d) 416, l . o. 
4$201 tho United Statea Circuit Court of Appeals laid d~ a general pro­
poeition ot law aa tollowaa 

"Authority to make rules and regulation• 
neoeeaa.ry to~ carrying out the purpoaea ot 
a legislati~ act aan center no authority to 
change the proYiaiona of the aot i t aelr , and 
thereby clepriTO one ot a right by the aot." 

The Legislature, haTing giYen to the Boar d ot Pharacy the 
right to mab ntles and re~lationa consistent wit h the law and tor 
the purpose of' meeting the complexities lfl ich •Y a r iae under the law, 
we now turn in our conaideration to Section 13142 R. s. }k) . 1929 • re­
lating t o the tualitications ot pharmacists and assistant pbarmaciate . 
it reada a• tollowa • 
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"ln. order to be licensed a1 a pbarmaci1t 
Within the meaning of thil chapter, an ap­
plicant ahall be not leas than tt-Tent,.-.o~~e 
years of a go, and, it h is a pplication be 
tilod with t he s ecr etary or the boar d ot phar­
macy on or atter the first day of January 1 1912, 
he ah&ll have b een lieeDaed as an uaiatant pbar­
•cilt for not leas than t.Jo year• prior to hie 
application t'or lieenae u a plw.naciat, and he 
lhall pre1ent to the bo&ri •tistactory evidence 
that he baa had four yeara' .xperience in pbar­
llll.ay under the 1natructioD ot & licenaed phanla­
cist, md •hall pase a aatiatactory eaa1•t1on 
by or UDder the direction ot the board ot phar­
nacyJ Provided, that if the applicant tor a 11• 
cease as a phirmac~ be a graduate of a echool 
or college of pharmacy, Whose requirement• tor 
graduation are satiafw.ctory to and approftd by 
the board of p~nzacy• it ahall not be required 
that h e pua acy em.mination or that ho ahall 
have been an ae1istant phanaciat. In order to 
bo licensed as an assistant pharmaciat within 
the meaning of this chapter, an applicant •hall 
be not la.• than eighteen year• o"f age 1 ahall 
have a autticient prelim.im.ry general education, 
and ahall haw not lees than two y.ars' experience 
in phanao7 under the instruction of a licenaecl 
phanaciat, and ahall paaa a aatiafactory eli:&1DI-
1na tion by or under tho direction of the bo&rd of 
pbaraOJl Provided, howe-ver 1 that in tho oaae ot 
poreona who ha"Ve a ttei'ii;d a r eputable achool o't' 
colle~e ot pharmoy t he a ctual tim.e ot at tendance 
at aueh school or college ot pharm.oy my be de­
ducted from t h e t ime of *xperience requ ired ot 
phanacista and a.saiatant pharma.ciats." 

In conatru1ng the a.bow statute, we b:lply ( State T• Riedel, 
46 s •• ~. (2d) 131), that the Board or ~.rmaoy has a ri~t to determ.!D.e 
what ahall be considered satiat'aotory e-vidence an applicant •Y present, 
to the end that the applicant has had at lea•t tour ,.ar•' experience in 
phanacy, under the inatruotion ot a licensed pbarma.oiat. L1kewiae, the 
board has the right to determine what shall be deemed a •atiai'actory eumin­
ation. 
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You will obaern troa the first promo o.f the atatute that 
U" an applicant for a license aa a pharmaciat be a graduate of a school 
or college of phan:ac7, 'Whoae require~~~~~mta for graduation are aatid'ao-
tory to and haw been approved by the boe.rd, auch applicant lhall not be 
requi red to p&aa &Jl¥ e•mination, or that aucil applicant ahall h&q ttnt 
bee an aasatant pbanaciat. Here again, the atatute, by olear implica­
tion, lea-..a the tueation ot the reputableneaa of the aohool or college_ 

1 w the cleterminati on of the board. In thil OOJmectiOJl your attention • 
reapoottully directed to the caao of Abbott v. Adcock, 225 tl:o . 335, the 
court bad before it tor consideration rules that had been prODIUlgated by the 
State ~ of Real th, and particularly a rul e tihieh prov ided in aubat&n~ 
am effect that all medieal colle, ea , wher ever l ocated , on or before October 
1, 1907, s houl d coni"on:1 to the standard specified in the schedule of mini• 
JII1Jil requirement• adopted bJ the board on July 111 1907. the rule turther 
provided that atudenta• upon "-ing graduated from such aohoola, aa in the 
opinion of the board were deemed a ccredited aDd reputable, ahoul d be admit­
ted to emmination by the State Board of Health, ao aa to determine their 
titneaa t o practice medicine and aurgery in the State of Ki .. ouri. In 
paasi.n? upon auch rule, at page 360. the court aaida 

"• • • since the aot left it to the board to 
paaa upon the reputablemeaa of all D!tclioal 
colleges, whoae graduate.a applied to it for 
e»aination, and to determine the character 
ot the eTiden~ bJ which sat i fact was to be 
establ ished , said rul es were not only reasonable 
and just but were also wise and p roper . • • •1 

In the case or Ex Parte .'tllitley# 144 cal. 167 , l.c. 180, 181, 
the Supreme Court o~ Of!Llitornia, in considering an act relating to the 
practice ot dentistry, together with ruloa prolllll,..ted, aptl1 aeta forth 
the r•aona a a to why details, w1 th refermce to qualifioa tiona ot ap­
plicants, and NpUtableneaa of achools or college• 1 ahould be lett to the 
detenaination or the board. rh.e court saida 

"But it \JUst be remembered that the act regulat-
ing the pl'&ctice of dentiltry and c illlilar acta are 
not passed to proa>te the pereonal enda of iDdi­
Tiduals, but aa salutary onactmrmta in the exerciae 
ot the police power or the ato.te to l egialo. te tor 
the aatety, health, and weltare ot the peopls. • • • 
' ffuat is reputab le in a. dental ooll&ge aaat neoea-.r­
ily be determined from. a atandpoint of aen ct cciotl­
titic attai.nments in the line of worlt it represent•, 
not traa that ot •re laYJ~e1' &Di oomaitted the 
determination of that -.tter to the atate apncy it 
created, conaiet in& of dentiata, pre.umably le&r11ed 1 
trained, and ..-,..nt iD the proteaaion, and obligated, 
under the law, to deal fairly and justly with aU ap-
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plicanta and the collet:N t'roa which they pre-
sented their diplo~s . e do not perceive 
that in so doing any provi.aion of the organio 
law waa violated. The power to detel'Jiine whether 
a college was reputable bad to be lodged aoanhere, 
and it was properly ~tted to the only bodTlllhioh 
could 1'airly anl intelligently 4etel'aine, a ot only 
&8 to the 4!\alificationa Of the applicant, but Upoll 

the reputation ot the college whose diplo• he 
ola~d to poueaa. !hie u a power llb.ioh ..... to 
be uaually give by the Legislature to boarda ot 
eD.Dd.ltera, and ii>s co-.!asion 1a auatained by the 
oourta.• 

In further conaidering the first proviso ot the statute. you will 
notice the language ot the statute; "In order to bo licensed as an alsiat­
ant pharaoilt within the aeaning of this chapter , an applicant shall be 
not lees than 18 years of age, 1hall have au.tfioient prelimin&r;y general 
education, U1d ah&ll h&~ not leu tba.n t.l Y'OU'•' experience in phai"DDI.oy 
under the instruction of a licensed pbA.--cilt, and aball paaa a atis­
h.otory examination bT or under the direction ot the board of pbu'acy." 

The worda uaed in the above part or the atatute are plain, clear 
and without ambiguity. The only "detail" the board ot pharaoy -.y deter­
lldne trOlll this part or the prortso i8 -.b.& t lball be de-.d to be a ··ur­
tioieut preliainary general education" aD4 a "•tistaotory e'JIIUDSnation•. 

In thie reapect the board baa attempted to aupply the"detail"by 
their Rule Jo. 1, supra, relating to the High School requireaente , or the 
taking ot an examination by the Superintendent ot Schools ot the county 
wherein the applioant rea idea, or by ao.oM whoa the applioant •7 deair;­
•te~ ao aa to be lioeosed &I an aaaistant phanaoiat. 

Rule• numbered 2. 3 and 4, supra, relatiDt; to the tual1t1cat1ou 
tor assistant pharaobta, plainly contra vee the letter and •pirit or 
Section 13142. •upra. tor. the atatute requires tbat,in orcler tor a peraon 
to be licensed as an aaaiataut phanaoilt, auoh peraon ah&U not be lea• thaa 
ei9lteen years ot age, have a autticict preliminary gemeral eduoation, aball 
haTe not le•s than 1;M) years' experienoe in phanaoy, UDder the direction ot a 
licensed phanaoiat, uad shall pa•• a aatiafactory epmination by or under 
the d !recti on o~ the board of pharuac7. 

Rule• pro!Sllg&ted aa here (2, 3 and 4) expreu an attempt upon the 
pe.rt- ot the board ot pharmoJ to mke a law ,and b latantly show on their tace 
to· D& arbitrary and caprioioua, thus denying to person. qualified under the 
statute of their lawful risht to pursue tl» oall~ or pbar-.oy. Your at­
teDtion 11 reapeot!'ully directed to Section 13143 • llbioh rade 1n part aa 
tollowaa 
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"If the a pplicant tor licer.se as a pha r macist or 
assistant pharmacist has oompliod With all the 
requ irem.en.ts ot the two pre-ceding sections, the 
board of pharnaoy shall enroll his name upon the 
register of: pharnaciats or assistant phanaoiata 
and i esue to him a license which shall entitle 
him to praoetice aa pharmacist or assistant phar­
moist for a pttriod ot one year fl"ODl the date 
ot said licenae.w 

ffe have. considered Rule No. S, prODUlgated by the boa.J'd of phar­
Jacy, relating to the •ualifications tor a re~iatered phanacut, and con­
clude that such rule only reflects the s~tute itself in ditferent Terbiag•, 
aDd ia within the authority of the board to pl'Oll'IUlgate under Section 13148 , 
supra . 

Rules designated 6, 7 and 8 are reasonable and intend to supply 
the detail rea}Mtoting r.ciprocity req,uire.nta of peraona de•irlng to be 
licensed Within this state, and are Within the authority ot the bo&l"d to 
prom1lga te. 

CONCLUSION 

In light of the abow, it is the opinion of thia Depa.rta.ent that 
the board of: pbanacy ll&y make rules or regulation. not inco"Ui.atent with 
the provisions of the law, so as to detendne one' s qualifications for a 
l icense as a pharmacist or assistant pharmacist. le further conclude that 
llules designated 2, 3 and 4, promulcated by the board or pha.nacy, oontrave~ 
the spirit and l etter of the statute; ~t s uch rules have tor their immediate 
effect the deJ\1blg to one qualified under the statute or his or her lawful 
right to pursue tho calling of pharnlley, eonseCJ.Uently • suoh rulea are TOid 
and ahoul d be abrogated . 

APPROVEDs 

J. B. fiytoi' 
(ActiDg} Attorney.General. 

Very truly yours • 

RUSSELL c. STORE, 
Aesiata.nt Atto.J"Dey General 


