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Ewing , ::.'wing & Ewing 
Attorneys- at- Law 
Nevada , Missouri 

Dear Sirs: 

We have received your request dated October 29th, 1937 , 
for an o f icial opinion as to whether Cottey Col lege , of 
Nevada, ~ssouri , is within the class of i nstitutions exempted 
from the provisions of tne two per cent s a l es tax by Section 
46 thereof, which request is as f ollows : 

"Knowing the policy of your Department 
in not giving opini ons to any except 
public off icials , neverthel e s s I write 
you in regard to the fol lowing question 
because of the nature of the col lege in­
vol ved, which mitht be quasi- public . 
Cott ey Col lege in Nevada, Mi s souri , is a 
junior col lege maintained by the P. ::: . o. 
Sisterhood. Tuiti on is charged to part 
of the students and the funds for running 
the college arise approx imately one- half 
f'rom the tuition c harged and the other half 
by direct gifts from the P . ~ . o . Si s terhood . 
This i nstitution is not run for profit . 

fl The ques t i on bas came up as to whether 
this college shoul d pay sales tax on 
commodities purcha s ed for use by the 
school. 

"In the Laws of Miss ouri, 1937 , page 555 
there appears the new 2~ Sales Tax Act, 
and on pa ge 568, Laws f 1937 , Section 
46 , t~~ 1 e ap~ear the exempt i ons from t he 
tax, which s ection reads aa fol lows : 

'In addition t o the exemptions under 

\ 
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Sec t ion 3 of this ~ct t here s hall also 
be exempted from the provisions o f this 
Act all sales made by or t o r~ligious , 
charitable , e leemosynary i nstitutions, 
penal institutions and industries opera­
ted by the Depa rtment of Penal Institutions, 
or educational i nstitutions supported 
by public funds or by reli gi ous organiza­
tions i n t he conduct of' regular r eligi ous, 
charitable , eleemosynary, penal or educa­
tional fUnc,ions ar d activities , and all 
sales made by or to a state r elief a gency 
in the exercise of r elief functi cns and 
activities . ' 

" cottey Col lege is not strictly an i nstitution 
supported by public funds , nor is it supported 
by a religious or ganization inasmuch as the 
P.E.o. is not primarily a religious or ganiza­
tion . But according to our views, we do not 
believe this t ax should apply. Because of 
the circumstances and the nature of the college 
we woul d very much appreciate your giving 
to us y~ ur opini on on this matter . " 

If the institution is exempt from the provisions of this 
Act , it is by virtue of the p rovisions of the Act as s e t out 
in Section 46 t hereof, which is as f ol lows: 

. 
"In addition to the exemptions under Section 
3 of this Act the r·e shall a l so be exempted 
from the provisions of this Act all sales 

ade by or t o r elici ous , charitable, elee­
mosynary institutions , penal i nstitutions 
and industries operat ed by the Department of 
Penal Institutions or educational i nstitutions 
supported by public funds or by r eligi ous 
organizati ons , i n the conduct of the regular 
religi ous , charitable , eleemosynaTy, penal 
or educational functions and activities , and 
all sales made by or to a St ate Helief Js.gency 
i n the exercise of relief functions and ac­
tivities . " 
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In your letter of requ~st , you state that Cottey Col lege 
is not strictly an i nstitution supported by publ ic funds , 
nor is it an educat i onal i nstitut i on supported by a r eligious 
organization, but you do state t hat this institutions re­
ceives about one half of the amount required t o oper ate on 
from t uition from pay s tudents and the remainder i s made up 
by gift s di rect from the P.E. O. Sisterhood which is a non 
profi t or ganizat i on incorporated under the laws of Iowa, 
with i ts purpose announced as charitable and educati onal. 

You further state i n your lett er cf November 4th, 1937, 
pertaining to this request , that Cottey Col l ege i s not an 
endowed institution i n the usual sense , although the alumnae 
are working to e stablish an endowment fund . 

Upon an examination of the charter and ar ticles of incorpor­
ation of this i nstitution i n the Secretary of State 's office, 
dated ~ ebruary 25 , 1925 I find , 

" -;t- 7*- * t hat the purposes of this 
corporat i on a r e to maintain an i nstitu­
tion for instruction to remales in 
e'\r.,ry branch of' knowledge Qlld to promote 
the c aus e of christian educat i on and 
learning and t o fit those vlho come within 
t he range of its i nfluence for a bett er 
physical and spiritual li.fe; and to that 
end shall have and enjoy all the privil eges 
and rights and powers of all colleges 
of the highest grade in the United St ates." 

By sai d c harter, s ai d col l ege is al so authorized to hold 
property, real and personal and to accept endov1ments . vie 
further f i nd from the aforesaid articles of i ncorporation 
that Virginia Stockard, the founder of Oottey Coll ege , conveyed 
the r eal e state upon which t he college is lo~ated to this i n­
stitut i on and provided that the college corporation had no 
power t o mortgage s ame and authorized the instituti on to con­
solidate with any other i ns titution of learning under super ­
vision of the M. E. Church , South. 

83 A.- L. n., People Ex hel .Nel son vs . Rockford Masonic 
Temple bu ilding As socia t i on , at page 770, r eads: 
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"As a general rule , t he purpose f or 
which a corporation is £ormed is 
s hovm by its charter . " 

The college was in corporated by authority of the provisions 
of Article II , Chapter 90, h . S. Uo. 1919 for the purposes 
aforesa id. While t h ere is some evidence i n the articles of 
incorporation and charter t hat this institut i on is supported 
by a religi ous corporation , we do not think there is enough 
to find that it is within that claas of educational institu­
tions supported by reli ous institutions to be exempted on 
t hat account. 

Then, there is only one other class this in~ titution 
could be placed if it is exempted by Section 46; and that 
is in the class of a charitable institution. 

An allebed constitutional or stat utory grant of exemption 
f rom taxation will be s t rictly construed. bl l- . J., page 
392, para. 396; State ex r e l . Y. M. C. A. vs . Gehner, 11 s . w. 
(2d) 30 ; School of Domestic Arta va . Carr, 322 Ill. 563 . 

A claim f or exemption can not be sustained unless it is 
t horoughly found to b e within the lett er and spirit of the 
law. neadlyn hospital v s . Hath, 272 N •. w. , l.c. 92. 

5 R. c. L. page 331, Section 56, r &ads as follLws : 

0 A uni ver s i ty wh ic.11 is organized as a 
private corporation without power to 
declare dividends and is dependent upon 
the i nc ome from its property and upon 
endomnents and gifts for the f'unds to 
carry out the purpose for which it was 
created , the benefits of the i nstitution 
being secured to all persons of good 
moral c haracter wh o have suff icient 
preliminar y education, is a charitable 
i nstitution, and gifts t hereto are 
valid charitable gi f ts . And the fact 
t ha t a school requires its students 
t o pay tuition doe s not c hange its 
character as a charitable i nstitution." 

Upon the que s tion of what is a charitable i nstitut.on 



Ewine , Ewing & Ewing - 5- November 10 , 1937 

we find i n the case of School of Domestic Arts vs . Carr , 
322 Illinoi s , l . c . 568 : 

"' A charity, in a legal s ense , may 
be core fully defined as a ~ift , to 
be applied consistently with existing 
laws , f or the benefit of an i ~definite 

·number of persons , either by bringin " 
their hearts under the in£luence of 
education or r eligi on , by relieving 
their bodi es from disease , s uf f ering 
or constraint , by assis t i ng them t o 
establish the~ s elves for life , or by 
erecting or maintaining public build­
ings or works or otherwise lessening 
the burthens of government .' " 

Upon the definition of charity which benefits to the 
public , Judge Bond i n the cas e of Catron vs . Scarritt Collegiate 
I nstitute in 264 Mo . at 723 , l. c . 725 and 726, cites the 
following statement: 

" ' Probabl y the most comprehensive and 
car efully d~awn definiti on of a charity 
t hat h as ever been formul ated is tl1at 
it is a gift , to be applied cons istently 
with exis t ing laws , for the benefit of 
an i nde:f1nite number o f pe rsons, either 
by bringing their hearts under the in.fluence 
of education or r eligi on , by r elieving 
their bodies from disease , su:ff ering, or 
constraint , by assis ting t hem to establish 
thems e lves for life , or by erecting or 
maintaining puhlic buildings or works or 
otherwise lessening the burdens of govern­
cent . It i s ~mterial whet her the purpose 
is cal ~ed charitable i n the gift itself , 
if it is so described a s to show that it 
is charitable in its na t ure . Another 
definition capable of bei ng e asily under­
stood and applied is t hat given by ~ord 
Camden a s f ollows: ' A gift to a Leneral 
public use , which extends to the poor as 
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well as the rich. ' The theor y of 
this is that the ~ediate persons 
benefited may be of a particul ar 
class, and yet i f the use i s public 
in the s ense that it promotes the 
general wel fare i n some way, it has 
the essentials of a charity.' " 

And citing as authority on such statement {5 fi . C. L. 
pp . 291-292) , Judge Bond i n this case furt her quot es the 
following from 5 H. O. L. pp . 322 and 323 1n 264 Mo . at page 
727 : 

"charity 1n i t s l egal s ens e camp1 ises 
four principal divisions: trusts for 
the r elief of poverty; trusts for the 
advancement of educat i on; trusts for 
the advancement of r eligi on; and trusts 
for other purposes beneficial t o the 
community, not fall ing under any of the 
preceding heads. " 

From the f or egoi n r, fact s and authorities cited, we find 
that even though Cottey Col l ege does make charge s for t uit ion 
to the students who are abl e t o pay~ i t does not receive enough 
money to operate upon ~~d that the deficit is made up by the 
charitable organizat ion; that by virtue of t he authorities 
cited above , charges for tuition do not prevon the col lege 
from being within the c lass ificat ion of a charitable institution. 
The col lege real~zes no profit f r om i ts operation, but in fact 
has to depend upon the benevol ence of the P. E. O. Sisterhood 
for its existence and is organized for charitable and benevolent 
purposes . 

~rom the articles of i ncorporation of Cottey College , we 
find t hat its doors are open to all females who desire ins truct­
ion in ever y branch of knowl edge and who desire a christian 
education to fit thems elves for a better physical and spiritual 
l ife . I t can not be questioned that such teaching in all its 
several branches is a benefit to the s tudent, makes it possible 
for some of them to earn a living and does benefi t the public . 
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C ..... CL"LSIJ~ 

Je arc . therefore , of the opinion that Cottey Col l ege 
is a charitable institution and that the sales of tangible 
personal property rr.ade by or to a ai d col l ege, ho1ng ex. mpted 
by Section 46 of the Act , are not taxabl e under the provi si ons 
of the two per cent Sal es ':'ax .. ,ct of Missouri , found at page 
552; Ses sion Acts of U1s~our1. 1937 . 

hespec"Gf'ul ~ y submi tted• 

' .. .'YlL ,; • DtJ. TOK 
Assistant Attorney General 

APPHOVLD: 

J . .. . TAYLJ l. 
(Acting} Attorney General 

T~ .t.. :RT 


