- MUNICIP? CQnPOhAI&OlS: COUNTIES: When tevres may be levied
for relier purposes and dis-
bursed by relief offices.

June 12, 1937, L g

FILED.

-~

r. Lynn k. Bwing, kayor,
City of Nevada,

F .
F
Nevada, wissouri. ' ///

Dear wr. bkwing:

We wish to acknowledge your recent letter wherein
you state s follows:

"A question hae arisen here in the City
of Nevada as to the power and authority
of a city council of & city of the third
class, as in Nevada, to make appropria-
tions from month to month for use of the
local relief office. The proposition

is whether or not the city has power

to make such anpropriations and turn
over the money to tle local relief
office for relief purposes. aAlong with
this question there has also been raised
the gquestion in the counecil as to the
authority of the County Court to make
such appropriations. MNaturally, the
question resolves itself into whether

or not the City Council and the County
Court have authority to levy taxes for
relief purposes.

"I would appreciate it very much if you
would advise me as to the following:

1. Uoes the City Couneil have authority
to levy taxes for relief purposes.

2. In the event no such taxes are levied,
does the City have authority to pay
out of its general funds woney to the
relief office,
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3. Does the County Court have
authority to levy taxes for relief
purposes.

4. If the County Court does not have
such direet authority, or in the event
it does, and does not levy taxes for
this purpose, can it make aprropria-
tions for use of relief office.™

In the case of Vroomsn v, City of St. Louis, 337

Lo, 933, 88 S.

#. (24) 189, 1. c. 193, the Court in holding

that taxes levied by a municipality must be for both a
public and e municipal purpose, said:

"4 number of cases are cited from

this and other jurisdictions asserting
the general rule that taxes levied by a
municipality must be for both publie

and municipal purposes. The rule is
clearly and concisely stated in Cooley

on Taxation (4th Ed.} vol. 1, sec. 178,
page 388, 389, as follows: 'The "public®
that is concerned in a legal sense in

any matter of government is the publie

the particular government has been
provided for; and the "publie purpose”
for which that government may tax is

one which concerns its own people, and not
some other people having a government of
its own, for whose wanis taxes are laid.

* * % The purpose must in every instance
pertain to the sovereignty with which the
tax originates; * * * This is the general
rule ; ® ¥ %W

Cooley on Taxation, Vol. 1 (4th Ed.), Sec. 215,
page 452, in declaring that the care of the poor is a publie

purpose, sald:

"The s ort and care of paupers

is & public purpose. As to this there
is no doubt., The laws not only exempt
from taxation the limited means of
poor and afflicted persons, but they
go further and provide public funds
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with which to furnish them retreats
where they can be supplled with the
necessaries and, to a reasonable

extent, with the couforts of life.™

The case of Jennings v. City of St. Louls, 332 Lo,
173, 58 S. W. (24) 979, 9828, in holding that all cities have
an express grant of authority to care for the poor, sszid:

"As a municipal purpose, poor relief
is recognized by our Legislature in the
creation of social welfare boards and
in express grants of authority to sll
of our cities to care for the poor.

* * * Poor relief being & municipal purpose,
under section 11, article 10, of the
Constitution of Lissouri, the city of
St. Louis has the power to levy taxes
g0 that its poor may be fed, clothed,
and sheltered.”

Clearly, then, taxes levied by a municipality for
the care of its local poor would be both for a public and
a municipal purpose.

You speak of the "local relief office", and we assuume
that you are referring to the local social welfare boards which
under article 5, Chapter 38, of the Kevised Statutes of
kissouri, 1929, may be created and established at the option
of the meyor end coumon council in cities of the third class,
and not a private agency set up for local relief purposes,
since as stated by the Court in the case of State ex rel. v.
St., Louis, 115 S, W. 534, 216 lio. 47, 1. c. 91, no municipality
is authorized to exact taxes and turn them over to a private
individual or to a board of any private corporation to dis-
burse at their discretion:

® % * % t{axes should only be levied
for public purposes and when collected
should be aduministered and disbursed
only by public officers elected or
appointed according to law and that
their accounts should from time to
time be investigated by the lawful
authorities, and that municipal
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corporations were only authorized to
levy and colleet taxes for municipal
purposes, and municipesl enterprises
should be conducted snd controlled in
fact by such municipalities by and
through their proper officers, and were
not authorized to exact taxes and turn
them over to any private individual or
board of any private corporation to dis~
burse at their diseretion,”

Section 6899, K, S, ko. 1329, authorlizes the creation
and establishment of a social welfare board in a city of the
third class:

"In all cities of the second and third
class in this state there is hereby
created and established, at the option
of the mayor and common council of any
such city, & board which shall be styled
'the soclal welfare board of the city
of ' All powers and duties con-
nected with and incident to the relief
and prevention of dependency, relief
and care of the indigent, and the care
of sick dependents, with the exception
of the insane and those suffering with
contagious, infectious and trans-
missible diseases, and excepting those
persong who may be admitted to the
county poorhouses of the counties

in which such cities are located, shall
be exclusively invested in and exercised
by said board. Seid board shall have
power to receive and expend donations
for social welfare purposes, and shall
have exclusive control of the distribu-
tion and expenditure of any publie
funds set eside and appropriated by
such cities for relief of the temporary
dependent. o8id board shall have power
to sue and be sued, complain and de~
fend in all courts, to assume the care
of or take by gift, graent, devise,
bequest or otherwise, any money, real
estate, personal property, right of
property or other valuable things, and
may use, enjoy, control, sell or convey
the same for chariteble purposes, to
have and to use a common seal and alter
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the same at pleasure. 5Sald board may
make by~laws for its own guidance, rules
and regulations for the government of its
agents, servants and employes, and for
the distribution of the funds under its
control.”

The above section expressly confers upon the board
the exclusive control of the distribution and expenditure of
any publiec funds set aside and appropriated by the city for

relief ~urposes.

Section 6786, K. S. .o0. 1929, provides that the city
councll may by ordinance provide for the levy end collection
of all texes, in part, as follows:

"lhe city council shall, frow time
to time, provide by ordinance for the
levy and collection of all taxes, * * *,"

From tne foregoing, we are of the opinion that the
city council has the authority to levy taxes for relief
purposes. ;

II.

Meyuillin on ilunicipel Corporationse, Vol. 5, Sec.
972, page 2337, declares that:

W % ® % ordinarily general funds
may be appropriated by the council to
any municipal object.”

44 C. J., Sec. 4116, page 1160, provides that:

"General municipal funds may be used,
applied or expended for any lawful
municipal purpose.™

Funds for relief being for a lawful municipal pur-
pose, we are of the opinion that in the event no taxes are
levied for relief purposes, the city has the authority to
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pay out of its gecneral funds money to the local social welfare
board, if said agency is created and established under Section
6899, supra.

11I.

Section 1, Article X, of the iissouri Constitution
provides how the taxing power is to be exercised, as follows:

"The taxing power may be exercised

by the General asseumbly for State
purposes, and by counties and other
municipal corporations, under authority
granted to them by the General Assembly,
for county and other ecorporate purposes.”™

Section 3, Article X, of the iLissouri Constitution
provides that taxes may be levied and collected for publie
purposes only:

"Taxes may he levied and collected
for public purposes only, * * **

Section 11, Artiecle X, of the litssouri Constitution
fixes the rate of taxation for county npurposes:

"Taxes for county * * * purposes may

be levied on all subjeects and objects

of taxation; * * *, For county purposes
the annuzl rate on property, in counties
having million dollars or less,
shall not, in the aggregate, exceed
cents on the one hundred dollars valua-
tioﬂ * % a=.n

Section 12950, K. S. ..0. 1929, provides as follows:
"Poor persons shall be relieved, .ain~
talned and supported by the county of
which they are inhabitants."™

Section 12961, k. 5. Lo, 1929, makes it the duty
of the county court to set apart funds. It provides:
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"The several county courts shall

set apart from the revenues of the
counties such sums for the znnual
support of the poor es shall seem
reasonable, which sums the county
treasurers shall keep separate from
other funds, and pay the same out on
the warrants of their county courts."

We have alreedy pointed out that taxes for the care
of the poor would be for a public purpose, but if levied by
a county would also have to be for a county purpose.

In the case of Board of Commissioners v. Pester, 161
S. W, 155, 253 Mo. 520, 1. c. 534, the Court in holding that
th: care of the poor by counties was for county purposes,
salad:

"We will not go into that field,
because roads, bridges, the care of
paupers, of the insane, of prisoners,
official salaries, the care of publiec
buildings, etc., havc usually been
considered county purposes within the
purview of revenue laws and the
administrative detalls of county
business."

In the above case the court had before its considera-
tion whether the Act of 1913 authorizing a levy of twenty-five
cents on the one hundred dollars veluation of all property in
the county for the maintenance of a tuberculoeis hospital was
violative of the above constitutional provisions. The Court
in holding that the Act standing elone wes not viclative
of Section 1, article X, of the iissouri Constitution, supra,
but that said constitutional provision must be reed in connec-
tion with Section 11 of Article X of the L.issouri Constitu-
tion, said, 1. c. 535: :

"As at present advlised, we see no
insuperable obstacles to the law in
section 1, article 10, of the Constitu~
tion, standing alone; but that section,
as well as section 3, supra, must be read
in connection with section 11 of article
10 of the Constitution, for they pertein
to the same subject-matter 2nd are
strictly in pari materia. (Brookes v.
Schultz, 178 lio. 1. c. 288.)"
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4And the Court in pointing out further that the
provisions of the Constitution were insurmountable barriers
for an inecrease in taxation for county purposes beyond the
constitutional limitetion, said, 1. c¢. 536:

"The case, then, must stand or fall on
the proposition that the proposed levy

is in addition to the thirty-five cents
allowed by the Counstitution for 'county
purposes.' Evidently that was the

theory of the lawmaker, Otherwise, if
the constitutional levy of thirty-five
cents for roads, bridges, the care of the
insane, paupers, criminels, and the
current expenses of the county for
salaries, jury service, care of publiec
buildings and what not, is to be depleted
by a deduction of a twenty-five cent

levy on the hundred dollars for the
tuberculosis hospital distriet, then, all
the usual and needful ectivities of the
county would be crippled by starvation
into a state of suspended animation

akin to death. Self-evidently so
benevolent an act as the one under
review could not have contemplated so
unbenevolent end injurious a result,

The iteching 1dea in the lawmeker's mind
was to grog;ess, i. e., to keep what we
have and get more, not to go backward

in governmental purpose and action.

The lawmaker, then, must be held to have
intended his act to permit a levy in addi-
tion to the thirty-iive cents peruitted
by the Constitution, and appellant so
argues in a brief most commendable in
tone and uncommonly ingenious in reason-
ing. But we shall not follow the lead of
learned counsel. That provision of the
Constitution may neither be struck

down by the General issembly nor lgnored,
nor evaded by deft indirection. It
stends there as an insurmountable

barrier to an increase in taxation for
county purposes beyond the maximun rate
of thirty-five cents on the hundred
dollars. It goes further. It interprets
itself. It declares that the restriction
shall apply to taxes of every kind and
description whether general or speclal,
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except taxes to pay valid indebtedness
now existing, or bonds which nuay be
issued in renewal of such indebtedness.”™

From the foregoing, we are of the opinion that the
county eourt has the suthority to levy taxes for relief pur-
poses, but that same must not be in excess of the constitutional
limitation prescribed by Sectionm 11, Article X, of the iissouri
Constitution, supra, after having iade provision for all the
other usual and needful activities of the county.

Iv.

In reply to your fourth question whether in the
event the county court does not have such authority, or in
the event it does have the authority to levy taxes for poor
relief, it can make appropriations for the use of the relief
office, we enclose herein copies of two opinions rendered dby
this department under date of liovember 12, 1934, to Hon. John
D. Brooks, Judge of the Grundy County Court, and Decewber 23,
1935, to Hon. John J. Wolff, Assoclate Prosecuting Attorney
of St. Louis County, respectively, wherein it wes held that
it waes the duty of the county court to care for the poor,
and that they could not turn the money over for relief pur-
poses to a board, commission or sesgeney te dispense it for them.

Hespectfully submitted,
WAL WASSERIAN ,

Asgistant Attorney General.
APFRUVLU?

J. L. TAYLOK,
(Acting) Attorney General.
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