INSURANCE: Northeast Missouri State Teachers College has
authoty to buy insurance for its protection and
to pay ton the same out or the incidental runas
which are 10t appropriaved by the Legislature.

Jaenuary 26, 1937. v
7y 4
Hon. Henry L. Enochs, ffﬁf
Business Secretary, :
S8toate Teachers College, /
Kirksville, iissouri,

Dear Sir:

We have received your inquiry, which is as follows:

"In recard to the question of in-
surance on state owned property,

I should like to be clear as to
whether it is possible to carry
insurance if such insurance was to
be paid from the Funds and Zarnings
of the institution and not from the
General Revenue Funds,

"If the asbove is not poseible, is
there any other way possible for
us to carry insurance?™

Your question does not involve the authority to ex-
pend any moneys appropriated by the State Leglslature, but
linits itself to the guestion of whether your Board of EHegents
has authority to expend & part of the funds collected by the
school as incidentsl funds, and whether insurance may be paid
for out of seid funds when the insurance is for the protection
of and written on properties owned by the Northeast iissouri
State Teachers College.

This very question was considered by the Supreme
Court of this state in the cese of Stete ex rel, Thompson ¥v.
Board of Regents, 305 lio. 57, decided in 1924. Inecidentally,
the writer here happened to be a member of the board at that
time.
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In the above case insurance had been teken out on the
properties of the school and the policy written in favor of the
Board of Regents. A flre occurred end the question arose as to
whether this fund collected from the insurance company should
go iInto the state treasury or could be peid direect to the school
and used by the school in repeirine and replecing the damaged or
destroyed buildings. This e=zse, declided by the court en dbane,
holds that this fund is not payable to the state treasurer,
but may be exnended by the Board of Regents of the school in
replacing seid structures. Thet opinion slso comments on and
construes the meaning of thie constitutional provision with
reference to the Constitution of 1865 and holds thet "revenue
collected and money received by the State from env source whatso-
ever", as is referred to in sald constitutional provision of
18785, meens -

"the current income of the State from
whatsoever source derived which is sub-
Jeet to appropriation for public uses.
This current income may be derived from
verious sources as our numerous statutes
attest, but no matter from what source
derived, if reguired to be paid into

the Treasury, it becomes revenue or
state money; * * * state money mesns
money the State, in its sovereign
capacity, is authorized to recelve--~the
source of its euthority being the Legis-
lature.”

The opinion also holds that the Board of Hegents does not
have the attributes of sovereignty "vhich would entitle them to be
designated ae the State's alter ego," and that the Leglslature,
many decades ago, "contented themselves with defining in general
terms the powers of such boards as are here under review, leaving
the discharge of duties not defined and which may, under ehanged
conditions, arise in the future, to the diseretion of the board."

The opinion then sets out the following, l. c. 68:

"ihen the college was orgsanized fifty-
four years ago, it was evidently not
within the aontemplation of the framers

of the lsw that the board would recelve

or be cherged with the expenditure of
other funds than those appropriated by

the Legislature and hence no provision
was made in reference thereto. In ad-
dition, for wheat reasomn it is profitless
to discuss, no express power was conferred
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upon the board to protect the State's
property from loss occasioned by fire
or other destructive forces. The board,
upon the college becoming operative,
with the increase in the student body
and the extension of ite work, deemed

it proper to charge students certain
fees for junior high school, extension
and other work. This custom has con-
tinued, not only In this institution
but others of like character, during
the terms of their respective existences,
No eriticism has ever been made of sanme
and es proof of its approval no General
Assenbly during the more than fifty years
of' thlis college's operation has sought
to either regulate the collection or
dieposition or the funds thus obtained.
The fund arising from such collections
has becn retained by the board and
expended by it for the college.”

Speaking of the board, the opinion says, 1. c¢. 66:

"It is charged with no wrong doing or

the usurpation of any power which has

not at least received tacit legislative
and publie epproval for a helf century.
These facts are entitled to more than
persuasive consideration in determining
the question here seeking solution.
Absent qualifying incidents they may arise
to the dignity of ruling decisions.
(Stete ex rel. v. Gordon, 266 Mo, 412;
Folk v. St. Louis, 250 Yo, 141.) The sum
of its offending is, that having made e
valid econtract in the Stete's interest
and for its protection 2nd the frults of
same having been recelved, that it shall
pay this money into the State Treasury
instead of using it to pertielly restore
the buildings destroyed, and await legis-
lative action asuthorizing its use for
that purpose. Such a course disregard-
ing the implication which the application
for this writ involves as to the integrity
and business judgment of the board after
its years of experience, is fraught with
injury to the college in interfering with
its operation and thus lessening its op-
portunities for the advencement of higher

education."
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At 1. e. 69 the opinion says:

"Without burdening.this opinion with

their review, it seems sufficient to say
that in none of these statutes, either

by express enactment or ressonable im-
plication does it appear that it was

within the contemplation or intention of
the Legislature that moneys received by

the menaging boards of educstional insti-
tutions in the nature of incidental fees
should, as a condition precedent to their
use by the respective boards, be recuired
to be first paid into the State Treasury
end appropriated therefrom by the Legis~
lature. In the absence of a mandatory
requirement to that effect no duty is
devolved upon such boards to thus dispose
of these funds, Their duty in the premises
in the presence of that discretion with
whieéh the law has clothed them is to expend
such funds for the college, and account for
sawe in the manner required by the plain
provisions of the governing statutes."

CONCLUSION

It is our opinion that the above cited case is authority
that the Board of Regents of the Northeast lissouri State
Teachers College has the legel right to exercise its diseretion
as to taking out insurance for the protection of the property
of seid school, and thaet if its judgment is that the proecuring
of insurence is esdviseble, end if said school hes funds on heand
which were not appropriasted by the Legisleture but whiech were
collected as ineidental funds, thaet such funde may be used in
payment of the premium on seid insurance policies.

Yours very truly,

DRAKE WATSON,
Assistent Attorney General,

APPROVED:
J. B. TAYLOR 4

(Aeting) Attorney Generel.
DW:HR



