9 LACE: Public officer, who having in hils possession
TOSEIONG W R public funds for which he has refused to
make settlement, may not hold his office
under reelection until he shall have made
full settlement of such fundse

October 23, 1937, c
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B, ve D Ellis
Attorney at Law
Carrollton, ilssouril

Dear Lr. Ellils:

We are 1in receipt of your request for an opinion,
wirtiehh 1s in part as follows:

"Carroll County 1s’under township
organization and as such, Carrollton
township, Carroll County, is entitled

to four Justices of the leace under

section 12269 Levised statutes of

ilssouri (1929) and on karch 26, 1935

wiie lie wall was elected as one of the

four Justices of the reace, and was
properly cualified and comnissioned as

such and sald commi.slion provided among
other things that he shall hold his

office as Justice of the reace for two
years and untlil his succe.sor 1is

elected and gualified; and that at the elcction
for township offices held on karch 30, 1937
‘Me ke Wall was not a candidate for the
office of Justice of the reace; but that at
sald election for township officer: on Warch
30, 1937 four Justices of the reace were
elected; and that at such election Joe
Cochran was elected as one of the four
Justices of the reace, for Carrollton town-
ship and was notified by the township clerk
on 4pril 6§ as iIs grovided by Section 12274,
lievised Statutes of kissouri, 1929,
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"On August 26, 1935 state of lissourl filed
i1ts report of State audit for Carroll County
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report shows that Joe Cochran, Justice
of the reace for Carrollton township,
Carroll County, Missuri owed to the
County and State the sum of 16.00 for
fines collected by him which goes to

the school funds of Missouri; and that

he was notifled by the County Clerk of
Carroll County, M ssourl that said
report showed that Joe Cochran owed to
the County the sum of §$16,00 and sald
amount being not pald sult was filed by
the rFrosecuting Attorney of Carroll
County on karch 2, 1936 in the Court of
Ora Koberts, Justice of the Feace for
Carrollton township for the sum of 16,00
and that the case was continued from time
to time until the 3rd day of July, 1936
when Judgment was rendered ngnins% the
defendan t, Joe Cochran by default in the
sum of ¥1l6.,00 together with cost of sult,
anddno part of sald judgment has been
paid.
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The Constitution of Missouri, irticle II, csection 19,
is as follows:

"That no person who i1s now or may here-
after become a collector or receiver of
public money, or assistant or deputy of
such collector or receiver, shall be
elligible to any office of trust or profit
in the State of kissourl under the laws
thereof, or of any munlicipality therein,
until he shall have accounted for and
pald over all the public money for which
he may be accountable,”

From your letter we understand that judgment has been
obtained against a justice of the peace for fines he collected
prior to s electlon, upon his refusal to pay the same, which
go to the county school fund as provided in Jsection 90243,
nevised Statutes of iMissouri, 1929, which is as follows:

. "4t 1s hereby made the duty of the
several county courts of this state to
diligently collect, preserve and secure-
ly invest, at the highest rate of interest
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that can be obtained, not exceeding
eight nor less than four per cent,

per annug, on unencumbered real estate
security, worth at all times at lesast
couble the sum loaned, and may, in its
discretion, require personal security

in addition thereto, the proceeds of all
moneys, stocks, bonds and other property
belonging to the county school fund;
also, the net proceeds from the sale of
estrays; also, the clear proceeds of
all penalties and forfeltures, and of
all fines collected in the several
counties for any breach of the penal or
military laws of this state, and all
moneys which shall be pald by persons,
as an equivalent for exemption from
military duty, shall belong to and be
securely Invested and sacredly preserved
in the several counties as a county
public school fund, the income of which
fund shall be collected annually and
falthfully appropriated for establishing
and maintaining free public sdhools in
the several countlies of this state.”

A collector or receiver of public money must pay
over the same to the proper officer and in default of same 1s
denied further politicad preferment and the door of the same
office for another term shall be barred to him until he shall
h-ve shown himself eligible and worthy by a full settlement
and payment of all public funds in his hands,

The oupreme Court in pa ssing upon this question in
State .ex inf. v. Breuer, 2356 ko. l. c. 249, sald:

"lt appears therefore by the above
decisions of this court, by leglslative
enactment and by the gpnaral understand-
ing and practice of the people, that per-
sons holding office as collectors or as
recelvers of public money, have not been
regarded as ineligible to election to
office for the sole reason tuat a final
accounting of the public money in their

hands had not been made at the time of
the election.

"It will be noticed that the catch-words
of the section of the Constitution are:
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'Collectors, receivers etc., in

default, ineligible to office,' 4nd

the general rule of law upon the sub ject,
as stated in 29 Cyc. 1385, 1s as follows:
tStatutes frequently disqualify for

public office those who, having in their
possession public funds, are in default,
such statutes disqualify only those who
have been determined Ly legal authority -
to be in default, or admit that they are
in default, and appear generally to be
liberally construed in favor of eligibility
to office. 7Thus "default" is said to
mean & will full and corrupt omission to
pay over funds,'

"The reasonable and salutary interpretation
given to the Constitution and statutory
provisions under consideration, by this
court, 1s not that those holding the offices
mentloned shall be treated as in default

and denled further political preferment
while occupying such office, but rather

that the door of the same office for another
term, or of another office, shall be barred
to them until, and only until, they shall
have shown themselves eliglble and worthy
by a full settlement and payment of all
public funds in their hands,"

A public officer, according to your letter, has made
such default and refused to pay the amount of public funds
collected by him and for which said funds there has even been
a Judgment rendered,

Conclusion,

it 1s, therefore, the conclusion of this Department
that a public offieer, who having in his possession publiec
funds for which he has refused to make settlement, and for
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which & jJjudgment has been obtal ned, may not hold his office
under reelection until he shall have made settlement of such
funds,

Yours very truly,

e Ve MEDLING
Asslstent Attorney-General

APrROVE 3

J' Eo !x!m
(Aeting) Attorney-General
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