
JuJTICE OF THE PEACE: 

.~ur • .,., . il . Ellis 
Attorney at Law 
Carrollton, !dssouri 

Dear Jil. r . ..t:..lli s : 

Public officer, who having in his possession 
public funds for which he has refused to 
make settlement, may not hold his office 
under reelection until he ~hall have made 
full settlement of such runds. 

October 23 , 1 937 . ~ 
- ;t. el 

fO 

••e a r e in receipt of your reque s t ror an opinion, 
wnicl1 i s in part as follows : 

"Carroll Lounty is' under townshi p 
organization and as such , Carrollton 
township, Carroll Count y , is entitled 
t o four Justices of the l eace under 
.:>ection 1 2269 Hevised dtatutes or 
.... i s fOuri (1929) and .>n ~rch 26 , 1935 
" • • 1 ... •tall was elected as one or the 
four Justices of the ~eace , and was 
properly qualii'ied and commi 3si oned as 
ouch and said crnm~i ~ sion provided among 
other things that he shall hold his 
offi ce as Justice of' the .t'eace f'or two 
years and until hi s succe ~sor is 
e l ected and qualified; and that at the e l uction 
for t ownship offices held on warch 30, 1937 
m . .... . \Ja ll •. as not a candidate f or the 

of' .:'ice of Justice of the L'eace; but that at 
said election for township ofi'icer .'3 on 1.arah 
30, 1937 four Justices of the ~eace were 
e l ected; and that at such e l e ction Joe 
Cochran wa s e l ected as one or the f our 
Justices or the ~eace , for Carrollton town­
ship and wa s notii'ied by the township clerk 
on 11-pril 5 as i s P" ovided by uection 1 227 4 , 
hevised ::;tatutes of l:..iasouri , 1929 . 

"On kugust 26 , 1935 utate Of !.Li J30Uri filed 
its report of State audit ror Carroll County 
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~ii~ottP!; ciHHtlm8!~r~tR'rC~f~~Ar~0%.R~Y· 
revort shows tha t Joe Cochran. Justice 
of the ~eace for Carrollton township, 
Carroll County, :Miss::> uri owed to the 
County and Stat e the sum of vl6 . 00 for 
fines collected by ~ wh1c4 goes to 
the s chool f'unds of .ri s souri·J and that 
he was notified by t he County Clerk of 
Carroll County, m· ssouri that said 
report showed t hat Joe Cochran owed to 
t ho County the sum of ~16.00 and said 
aD:Dunt being not paid suit wa s filed by 
t he ~rosecuting attorney of Carroll 
County on March 2 , 1936 in the Court of 
Ora koberts , Justice of the ~eace f or 
Carrollton township f or the sum of ~16.00 
and that the case was continued f rom time 
t o time until the 3r d day of July, 1936 
when judgment was rendered a gains t the 
defendant, Joe CoChran by default 1n the 
sum of ~16.00 together with cost of suit, 
and no part of said judgment has been 
paid. 

.. 
'**'**** 

T;he Constitution of Mi ssouri, ~~ticle I I, vection 19, 
i s as f ollows: 

" That no per son who i s now or may here­
after be come a collector or r eceiver of 
public money , or a s s i stant or deputy of 
such colle ctor or r eceiver. Shall be 
eligible to any of f i ce of trust or profit 
in the State of ~issouri under the l aws 
thereof. or of any municipality therein, 
until he shall have accounted for and 
paid over a l l the public money for whi ch 
he may be accountable . " 

ltrom your letter we understand that j udgment h a. s been 
obtained a gainst a justice of t he peace f or fines he coll ected 
prior t o hi s ele ction, upon h i s retu.sal to pay the same , which 
go t o the county s chool fund a s provided in ~ection 9243, 
rtevised St a tutes of ».issouri, 1929 , \;hich i s as follows : 

• "lt i s hereby made the duty of the 
several county courts of t hi s state to 
diligently collect . preserve and secure­
ly invest, at the highest rate of interest 
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t hat can be obtained, not exceeding 
eight nor le ss than four per cent . 
per ann~, on unencumbered real estate 
security, worth at all times at least 
~ouble the sum loaned, and may , in its 
discretion, require personal security 
i n addition thereto, the proceeds of all 
moneys, stocks , bonds and other propert~ 
belonging to the county school fund; 
also, the net proceed s f rom the sale of 
e strays; also, the clear proceeds of 
all penalties and fOrfeitures, and of 
all rines collected in the several 
counties for any breach of the penal or 
military laws of thi s state, and all 
moneys whiCh Shall be paid by persons, 
as an equivalent for exemption f rom 
military duty, shall belong to and be 
securely i nve s t ed and sacredly preserved 
in the several counties as a county 
public school fund, the income of which 
fund shall be collected annually and 
faithSully appropriated for establishing 
and maintaining free public schools 1n 
the several counti es of this state . " 

A collector or receiver of public money must pay 
over t he srume t o the. proper officer and in default of same is 
denied further politica~ preferment and t he door of the same 
of fice for another t erm shall be barred to ~ w1til he shall 
h ve shown himself eligible and worthy by a full settlement 
and payment of all public funds 1n his hands. 

The vupreme Court 1n pi ssing upon thls question in 
s tate .ex inf. v. Breuer, 235 1o.o . 1 . c . 249, said: 

"lt appears therefore by t he above 
decisions of thi s court, by l egi sl a tive 
enactment and by t he general understand­
ing and practice of the people , that per­
sons holding office as collectors or as 
receivers or public money, have not been 
regarded as ineligible to eloction to 
of fice for the sole rea son t ... m t a final 
accounting of the public money 1n their 
hands had not been made at the time of 
the election. 

urt will be noticed that the catch - words 
of the sectiDn of the Cons titution are: 
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' Collectors , receiver s etc ., 1n 
default , ineligible to office,' and 
the general rule of law upon the subject, 
a s stated in 29 Cye . 1385, i s as follows' 
' .Statutes ~quently disqualify for 
public office those who, having in their 
pos session public fund s , are in default. 
~uch statutes disqualify only those who 
have been deter.mined by legal authority 
to be in default, or admit that they are 
i n default. and appear generall y to be 
liberally construed in favor of eligibility 
to office . ~·hus "defaultt• i s said to 
mean a will fUll and corrupt omi ssion to 
pay over fund s.' 

"The reasonable and salutary interpretation 
given to the Con~titution a nd statutory 
provisions under consideration, by this 
court, i s not that those holding the off ices 
mentioned shall be treated as in default 
and denied further political preferment 
while occupying su~h office , but r ather 
that the door of the same off ice for another 
term, or of another office, shall be barred 
to them until, and only until , they shall 
have shom themselves eligible and worthy 
b7 a rull settl ement and payment of all 
public funds in their hands. " 

A public officer, a ccording to your letter , ha s made 
such default and refused to pay the amount of public funds 
collected by h±m and for which said funds there has even been 
a judgment rendered. 

Conclusion. 

It i s , therefore, t he conc lusion of this Department 
that a public officer, whJ having in his pos session public 
.funds for which he bas refused to make settlement, and for 
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whi ch a j udgment ha s oeen obtat ned, may not hold hi s office 
undor reelection until he shall have made sett l ement of such 
fund s . 

APt'ROVE ; 

3. £. TAYLOR 
(Acting } At t orne y- General 

Your s very truly, 

~. V. lL...DLING 
As si s t ant At tor ney- General 


