
- .. 
SHERIFF : Entitled to a fee of five cents for "calling · 

any action" only when there is a cause actually 
pending before a court of record in which there 
is a party plaintiff and party defendant • 

.LUarch 4 , 1937 

Honorn.~le ~lvin s . Douglas 
Prosecuting Attorney 
.c'o1k County 
.Bolivar,Missouri 

Dear Sir : 

Thi s Department is in receipt of your letter 
of Februar y 27, r equesting an opinion on the cons truc­
tion of Se ction 11789 , Revised Statutes Missouri 1929 . 
Your letter is as follows : 

11 Section 117H9 , R. S . tlo.. 1929 
provides that the sheriff,shall 
be allowed • For eTery action 
called at each term •••••• v .05 .~ 

ur understand that some counties 
have construed this provision to 
mean that for every order entered 
of record i .n a court of record, 
including the Coun ty Courts and 
Probate Courts , that the sheriff 
is sntitled to five cents. This 
office has peen asked by the 
sheriff of this county whether 
this section is to be so construed . 
I would appr eciate your opin ion on 
this matter." 

Sect ion 11789 , Revised Statutes Missouri 1929 , 
rela t es t o the fees of the sher iff and r elates mainly 
to his duties and fees in connection with cir cuit 
courts . As to the provision "For every action called 
at each term ••• $ .05' it will be necessary to deter­
mine t he meaning of the word "ac tion . " 

Sec tion 2822 , Revised Statutes Mi ssouri 1929 , 
beina the definition of certain terms as used in the 
statu t e , defines "action" to include ncount erclaim and 
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set- off . u 

It is furth .. l' defined in t he case of Smith v . 
St . Louis 'Beef qann1ng Company 14 Mo . App . 1 . c . 526 , 

"Our present statute on the subject 
is so pl a in and unequ ivocal , that 
its interpreta tion needs not the 
least aid f r om the ancient distinc­
tions between forms of action,or 
the origin and developmen t of the 
t rial by jury. ' An issue of f act 
in an action f or the recovery of 
~~ney only , or of spec! ' ic real or 
personal proper ty , nust be tried 
by a jury, unless a jury trial be 
waived or a r efer ence ordered,as 
hereinafter prov ided. ' !t~v . Stats. 
s e c t .3600 . The word action doea 
not mean the defence oet up ,nor 
the issue developed in a cause . 
It means,aecording t o th~ books, 
'the l egal de~and of one 's just 
rights,' in o ther words, the 
pl a "nt1ft'a su1 t . u 

• 

The word "ac tion" is defined in 1 Corpus Juris 
pa ge 924, as follow~ & 

".An assert ion ln a court of jua ';ice 
of a right ~iven b~ l aw; a demand 
or l~gal proceeding in a court of 
justice to secure one 's r1ghts;the 
prose cution of some demand in a 
c ourt of justice; the means by h1ch 
men l iti gate with each other J the 
means that the l aw has provided 
to put the cause of action into 
eff ect J the formal me~ or method 
of pursuing and r ecovering one 's 
r ight in a c ourt of justice J the 
rightful method of obtaining in 
c ourt what is due to any oneJ the 
prescribed mode of enforcing a 
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right in the proper tribunal; 
a r emedial ins t r ument ot justice 
whereby redress i s obtained for 
any wron ? eom- itted or right 
withhaldJ a proceeding in court , 
whc ths r of" ~quity or lawJ a s uit 
or process by which a demand la 
made of a right, in a court of 
justice; a proceeding at law to 
enforce a private right or to 
r edress a private wrongJ a civil 
proceeding taken in a court of 
law to enforce a rightJ a jud1oia1 
proceeding f or the prevention of 
redress of a wrong; a proceeding 
by one party against another to 
try their mutual rights; an ordinar,­
prooeeding i n a c ourt of justice 
by which one oar ty prosecutes 
another for the enforcement or 
protection of a ri$dlt , the redreea 
or pr evention o! a wrong, or the 
puniehment of a public offenseJ 
a judicial proceeding which wi ll, 
i f prosecuted effectually , result 
i n a judgmen t . " 

ljy statute the sheriff is c ompelled to oer form 
d uties for the county court and probat e court, f or 
which he receives a stipulated amount per diem. Constr u­
ing the word " ac tion" in its use .and l egal meaning , we 
are of the opinion tha t the sheriff is entitled to a tee 
of five cents in any c ourt only in the event that a ease 
or an action is called wherein there is a cause of action 
pending in the court in which there is a party plaintiff 
prosecuting an action against a defendant . 

Respectfully submitted, 

OLLIV~R W; NOLLB 
Assistant Attorney General 

APPROV.Dt 

J • ..; . TAYLOR 
(Act i ng ) Attorney General OWNaLC 


