COUNTY:

TAXATLON
AND REVENUE:

Fonorable Be Ge Yilworth F l[_i;lj
rrosecuting attorney .

bent County
salem, lissourl

Dear 5ir:
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1) 7The guestion of whether property owned by the
county 1s subject to execution is a gqusstion of
fact in view of Section 1161, R, S. 1929,

2) County Treasurer may make partial payment on
warrant "next in line for payment" provided he
can give proper credit and adjust his own records.

vecember lo, 1937.

//.
i .’{ __/ /

This Department acknowledges recelpt of your

letter of December llth, wherein you make the following

inquiry:

I.

"At the lovember, 1937, term of

vent County Circult Court, cecurity
state Bank, plaintiff, a lilssourl
banking corporation, obtalned judg-
ment against Lent Lounty, llssouri,
defendant, in the total sum, includ-
Ing interest, of :6101.73, saild
Judgment being based on 19353 County
warrants of Dent Lounty.

"Judgment provided for execution to
issue thereon, 'ithin the past week
plaintiff's attorney has made a levy
under sald cxecution on a town lot
described as 67 feet of the east side
of lots one and four of block twelve,
original town site of Salem, kissouri,
ihis lot was purchased several years
ago by the County Court out of general
revenue funds and has since that time
stood vacant and unoccupled of any
bullding of any kind or desecription.
It has at present, and before the
rendition of this judgment, some very
crude hitch-racks, wich are composed
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of posts and cross-bars. although
the record of the County Court

cdoos not show the fact, this lct

was originally purchased with the
idea in mind of at some future tive,
erecting a jJjail building thereon.
Ilis was never done nor even started.

"Ihe County Court are very insistent
that I, the ‘rosecuting Attorney,
proceed in some manner to quash this
execution and levy at the return term,
which is the April, 1938 term of our
Circuit Court. 1 have made as
thorough a search of the law as my
library facilities will permit and

am unable to find any statute or

case which, under the circumstances
as above stated, would prevent levy
or sale of this lot. The only statute
which I find applicable is Section
1161, Re S. Lioe., 1929, which provides
only that '"Courthouses, Jalls, Clerk's
Offices and other bulldincs owned by
any county # % # shall be exempted
from taxes and executilion.'

"I would appreciate your o.inion as
to what possible grounds the County
would hsve for guashing the above
mentioned execution and levy,"

‘he peneral rule with respect tc county, munieci-
val or public property being subjeet to execution, and the
exceptions thereto, 1s contained in 23 Corpus Juris, page
366, paragraph 1085:

"lhere property of a municipal or
other public corporation i:= sought
to be subjected to execution to ;
satisfy judgments recovered against
such corporation, the question as to
whether such property 1s leviable or
not is to be ermined by the usare
and purposer for which it is held,
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Tne rule is th t property held for
public uses, such as public build-
ings, streets, scuares, parks,
promenades, wharves, lauding places,
fire engines, hose and hose carrlages,
engine houses, public markets,
hospitals, cemeteries, and generally
everything held for governmental
purposes, 1s not subject to levy and
sale under execution against -uch
corporation, The rule also applies
to funds in the hands of a publle
officer. Likewlse it has been held
that taxes due to a municipal corpora=-
tion or county cannot be selzed under
sxecution by a creditor of such
corporation. But where a municipal
corporation or county owns in 1its
proprietary, as distinguished from
its public or governmental capacility,
property not useful or used for a
public purpose but for quasi private
purposes, tle ' general rule is that
sueh property may be selzed and = 1d
under execution against the corpora-
tion, precisely as similar property
of individuals 1s selzed and sold,
cut property held for public purposes
is not subjeet to execution merely
because it is temporarily used for
private purposes, although if the
public use is wholly abandoned it
bccomes subject to execution., ‘hether
or not property held as public pro_erty
1s necessary for the public uze 1s a
politicali rather than a judicial
gquestion.

The question as to the liability of the property
of a publle corporation held for public uses and governmental
purposes to levy and sale under an executlon, is discussed
in the case of snower v. Hope Urainage Distriet, 2 Fed. sup.
231, le ce 9333
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"The wrlt of garnishment which

has heretofore been issued cannot

be enforced arainst the deposit in
the rattonsburg Bank, The Hope
drainage district is a municipal
corporation, otate ex rel. v,
Drainage District (Supreme Court of
xissourl) 49 c. V. (2d4) 121, 125,

It is elementary in the law that the
property of a public corporation

held for public uses and governmental
purposes 1s not subject to levy and
sale under exccution against the
corporation, 23 Corpus Jurls, 3858.
rlaintlff makes no question of this
general rule, but suggests that the
money which has been collected by
the drainage district for the payment
of bonds issued against the district,
and which 1s now held for the district,
1s not property held for public uses
but is private property of the district
and, therefore, 1s subject to seizure
under execution, The suggestion 1s
untenable. Certainly what has been
collected by a municipal corporation
to pay the principal and interest of
bonds issued by 1t isheld for a
public use., If the fund which has
been collccted by the dralinage
district 1s private as distinguished
from public property, then it is

sub ject to execution in favor of any
judgment credlitor whatsoever; for if
property 1s private it is not private
as to some and public as to others,
If one judgment creditor can seize it,
so can another, b5Sut it would hardly
be contended that any creditor of the

drainage district having a judgment
agains% it as, for exam%le,jsogg

englineer 1t may have employed and
falled to pay, could seize a fund
which had been collected by taxation
for the specific purpose of paying
bonds or the interest thereon. So
far then as the motion to quash the

wrilt of garnishment is concerned,
that motlon should be sustained.
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In the decision of Catron v, Lafayette Co.,
125 wo., ls co 72, the court held to the effect that a
levy and an execution could not be made agalnst the poor-
house and farm of a county. In the decision of allen v,
Irustees of .chool Listrict, 23 Lo, 418, the court held
that the property held for the use of a school district
was not liable to execution, In the year of 1850 certailn
swamp lands were donated to the state of Missourl and in
tire year of 1868 the said lands were donated in turn to
the several counties of the state and it was held by the
court in the case of State ex rel, v, The County of New
wadrid, 51 ikoe. 82, that the sald swamp lands were exengt
from any ordinary liability {or county Indebtedness, t
was held in the case of state to the Use of board of
~ducation v, Tiedemann, 69 io. 306, that a school district,
being a publiccorporation, was not subject to the process
of execution as far as the school bullding or school property
was concerned,

The provisions of section 1161, R, S. lo. 1929,
are as follows:

"All courthouses, jalls, clerks',
offices and other buildings owned by
any county or municipality, and the
lots on which they stand, and all
burial grounds, shkall be exempt from
attachment and execution,"

By a strict construction of the section and on the bare facts
as you present them the lot in question would appear to be

sub ject to execution, The decislions which we have guoted
hereln vear directly and indirectly on the general rule to

the effect that yroperty held for public purposes and_ generally
everythlng held for governmental purposes 1s not subject to
levy but where the muricipallty or the county owns roperty

in 1ts proprietary, as distingulshed from its public or
governmental, capacity that said property i1s sygbject to be
selzed and sold under an executlon.

‘he most exhaustive discussion of the question is
contained in 17 Rulling Case Law, paragraph 43, page 145, as
follows:
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"As a general proposition an exe-

cution cannot be levied against the
prope rty o” a county, state, or
municipal organization, in the absence
of a statute expressly granting

such right in express terms. KEven
where such a right 1s granted, however,
it is a general rule that an executlon
cannot be levied on any property held
by a municipal or other public corpora-
tion for public purposes such as
public bulldings, schoolhouses, streets,
alleys and public squares, parks,
promenades, waterworks, wharves and
landing places, fire-engines, hose

and hose carriages, engline-houses and
englneering instruments, the principle
be Ing that tiie to such property is
held in trust for the public, and
hence can no more be sold to satisfy
the debts of a city or other political
subdivision than can any other trust
property be sold to satisfy the in-
dividual debts of any other trustee.
3imilarly, on the ground of publie
policy, an ordinary executlion cannot
be levied on any of the general revenues
of a county or clty, eilther before or
after they are collccted. lioreover, it
has been held that liquors held by a
town for the purpose of carrying on a
dispensary under leglslative authority
stand In the same position as other
property used by the town in the admin-
i1stration of 1ts government, and,
accordingly, are exempt from the e vy
of an execution on a jJudgment against
it. It frequently Lappens, however,
that a city or other munlcipallity 1is
posseused of property, both real and
personal, vhich 1s not, and never can
be, needed for munkipal use, the
appropriation of which to the payment
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of the city's debts could not in any
way affect the public., ouch property,
by ti.e great welght of authority, is
treated as the private assets of the
municipality, and may be levied on

and sold under an ordinary execution,
tor lnstance, residence prop rty con-
veyed to and roceived by a city from
its tax collector as a settlement of
taxes collected by him and not paid
over, such property not being adapted
to or used by the city for any public
purpose, 1s not exempt from levy and
sale under execution., Ilowever, a
public quay in a cilty, dedicated to
public use, does not cease to be locus
publicus, end become leviable as
private property, because 1t is leased
by the public authorities for a purpose
subservient to the public use,

question as to whether property is
reasonably necessary for public use
must ultimately be determined by the
court. Fresumptively, however, all
property of every kind held by a
municlipality i1s for the public use,

and the onus of overcomlings such pre-
sumption rests on the plaintiff in
exoccution, In case of doubt, therefore,
the juestion will alwey8 be resolved
in favor of the city, the interests of
the individual being of necessity sub-
servient to the due and proper admin-
Instration of government, or, in other
words, as the revenues of a clty must,
in a large measure, be raised by taxa-
tion, the creditor will bLe required to
walt for payment rather than be permitted
to embarrass the corporation by selling
property needed for the public welfare,”

The manner in which the county now holds the lot in
question, or uses the same, is a question of fact which the
court will have to determine., As stated in Corpus Jurls, supra,
"Vhether or not property held as public property is necessary f
the public use is a political, rather than a judiclal question,
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It appears to be a matter which 1s governed largely by
the facts and on which you can only present your own and
the views as herein expressed to the court,

II.

Your letter contains an additlonal paragraph,
which 1s as follows:

"lhere 1s also in the hands of the
Treasurer of Dent County, aome money

of 1933 revenue, accruing from payment
of back taxes. This sum on hands is
not sufficlent to pay one warrant which
stands reglstered and next in line for
payment. This particular warrant which
1s next in line l1ls one of the warrants
sued on, upon wi:lch judgment was
returned as above stated. Is it
proper, assuming the JSecurlty state
sank willl accept the sum, for the
County Treasurer to pay over such

funds as are on hand in partial pay-
ment of this one warrant, where

credlt 1s made on the back of sald
warrant and partlal satisfaction of

the above judgment ls made on the
Judgment Kecords of the Circult Clerk's
office?"

ihe method of payling warrants without referring
to the statutes and the authority to apply a surplus to
outstanding warrants 1s contalned in the decision of :itate
ex rel, ve Johnson, 162 Mo, 621, as follows:

"A county warrant valid when issued
is not rendered invalld because the
revenue provided to pay it 1s not
collected durlng the year in which
it was issued, or 1s misappropriated
by the officers of the county for
whose act the holder of the warrant
is not responsible. OUn the contrary,
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the surulus county revenue remaining
after the payment of all current
expenses of every kind for the year

for which such revenue was levlied and
collected, may be used in the payment
of outstanding valid unpald county
warrants for previous years. -uch
warrants are to be pald in the order

of their presentation and registration,
and are not payable pro tanto 1f there
is not a sufficient fund to pay all.
Vhere such surplus is applicable to the
payment of the warrants of previous
years in the order of their registration,
it is the duty of the county treasurer
to pay them without walting for an order
of the county court distributing such
swplus among the various county

fundse No further appropriation

or order by the court 1s necessary.

The warrant 1tself is the voucher

the law recognizes as thq treasurer's
authority for paying 1t.

In view of the above decision we think 1t 1s
proper to pay the warrant mentioned in the above paragraph,
it being, as you state, "mext in line for payment," in the
manner as contained in your letter, provided the county
treasurer can give to all concerned proper credit and
espe clally can adjust his own records.

Respectfully submitted,

OLLIVE:R ¥, NOLEN
Assistant Attorney-leneral

APPROVLED:

J. E. 'E;"' _': rm{
(Acting) Attorney-General

OWN: EG



