USURY: Construction of Criminal Statute on Usury.
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noncorable Joseph C., Crain
rrosecuting Attorney
Christian County

Ozark, kissouri

Dear Wr. Crain:

L]

Ihis is to acknowledge your letter of march 30th,
in which you request the opinion of this Department. Your
letter is as follows:

"I have a matter before me in regard to
a prosecution for usury and I think an
opinlon from your offlice would settle
the question.

"A local concern which hire: a number
of' employees pays these employees on
the first and fifteenth of each month.
1t has been the practice of some of
these employees to assign thelr wages to
an outsider at a discount a few days
eforepay day. ror example; in “ne
instance one employee made the following
transaction: He was working for a
salary of 40,00 per month and received
420,00 each pay day. On February 20,
1937, he received from John Jackson the
sum of $18,00 and made the following
assignment to Jackson 'I hereby assign
and sell to John Jackson, wages due me
from ihodes Hanufacturing Company in
the sum of 20,00, Dlate February 20,
1937. GSignature, irank Harris.'

"Jackson presented the assignment to the
Rhodes kanufacturing Company on Marech

1l and collected the 320.00, Ihe foreman
of this plant has complained about the
matter anc contends that Jackson should
oe prosecuted for usury.



lion. Joseph C, Crailn -2~ april 7, 1937.

"1 would appreciate an opinion from
your office as to whether or not Jackson
has been guilty of usury."”

Your guestion is whether or not the facts as set
fortn in the second paragraph of your letter of request would
constitute the busis for an indictment or information for
usury.

Section 4421, K. S. ko. 1929, 4 ann, Statutes, p.
4032, provides as f_llows:

"Wvery person or persons, COIpaAny, cCor-
poration or firm, and every agent of any
person, persons, company, corporation
or firm, who shall take or recelive, cr
agree to take or receive, directly or
indirectly, by means of commli:sions or
brokerage charges, or otherwise, for
the forebearance or use of money or other
commodities, any interest at a rate
greater than two per cent per month,
shall be deemed gullty of a misdemeanor,
and, on conviction thereof, shall be
punished by a fine of not less than one
hundred dollars nor more than flve
hundred dollars, and by imprisonment in
the county jail for a _eriod of not less
than thirty days nor more th:in ninety
days. MNothing herein contained shall be
construed as authorizing a higher rate
of interest than is now provided by law."”

Ihis statute is an old one but there do not seem to have been
very many prosecutions under same reaching the appellate courts.
“e find that the constitutionality of this law was attacked in
Ex parte Berger, 193 wo, 16, and its consttutionallty upheld,
‘and on page 32 tie court said:

"le have no doubt whatever, when the
whole act 1s read together, that it

was the Iintention of the Leglslature
that 1t should apply to every person who
should take dny interest directly or
indirectly by means of commissions or
brokerage charges or otherwise in excess
of a rate of two per cent per month, and,
after all, the purpose of all rules of
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construction is to arrive at the

intent of the lawmaking power. <Ithe whole
section when read together manifests an
intention to cover the exaction of
usurious intereat which 1s direct and
also an exactlon of usurious interest
of more than two per cent per month by
means of commissions or bro erage
charges, and hence this third consti-
tutional objection to the act based
upon verbal criticism is without
fourdation,”

. An Iinformation charging usury 1s found in State v,
Haney, 130 Xo, Appe. 95, 1. c« 97, and the case was affirmed
and the information, as written, approved by the Sprinsfield

Court of Appeals.

ie might suggest that under Section 2969, K. S, Mo,
1929, a:.signment of wages, salaries or earnings, not earned at

the time the assignment is made, shall be null and void.

usury.

CRi s EG

AFFROVLD:

it 1s our opinion that, under the facts as set
forth in your letter, under a sufficient indictment or infor-
mation a submiss’'ble case could be made charzing the crime of

Very truly yours,

COVELL R. HEWITT
Asslstant Attorney-ieneral

(Acting)

Jd. £. TAILOR
Attorney-General



