LABOR: Commissioner of Labor can prosecute proprietor
or owner of gasoline filling station under
Section 13218, Revised Statutes Missouri 1929,
for fallure to pay inspection fee,

irs, lMary Ldna Cruzen

Commiseloner

Labor & Industrial Inspection Depariment
Jefferson Clty,llssourl

Dear .rs,

march 22, 1937
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Cruzent

This Department 1s in recelpt of your letter of
darch 6 wherein you meke the following inquirys

"I hereto attach a f'le of corres=-
pondence with the Mld=Continent
Petroleum, Tulsa, Oklahoma, in
connecetlion with my efforts to col=-
lect the fees covering the in-
spectlon of their service stations
and bulk plants located in the
various towns and citles of this
State,

"Under date of July 10, 1933, you
rendered to me, at my request, an
opinion wherein you advised that I
was authorized to make inspections
of gascling 1llines stalons, under
sectlon 13218, Revised Statutes

of Missourl, in cities of over three

thousand population, This I have
been doingz, but the Mid-Continent
Petroleum Corporation has protested
payment of fees covering same, I
would appreclate an opinion from
you as to seectlon 13219,YFees for
Inspection--owner or mesnager refus-
ing to allow Inspection gullty of
misdemeanor-- penalty, !

"To me 1t does not eppear thet I have
any authority to sue in an effort to

force & collection of such fees,but
I would 1llke to be advised as to
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whether or not 1t would be logical
for me to prosecute for refusal to
pay such fee,

"Thanking you for your considera-
tion of this metter, and your opinion,
I am,™

Th's Department, as the corresnondence attachad
to your letter Indicates, has &t one time ruled on the
gquestlon In controversy between your Department and the
Mid-Continent Petroleum Corperation, by holding to the
effect that gasoline filling stations are merecantile
establishments within the meaning of Seetion 13218, Re=-
vised Statutes liissouri 1920.

e have besn unable to locate any authority by
any court which would tend to make us change the original
rulings of this Department. %We note that kr, turckhalter,
Agssistant Tex Agent for th~ iid-Continent Petroleum
Corporation, Inslists that you furnieh him with au+hor1ty
substantiating your position in the matter,

Since you have taken the position "hat the gaso=
line £111ins statlions are llable for tax,we consider the
burden on Ar, turckhalter to furnish you with authority
to the contrary, and that you are under no greater
oblication to this effeet tham he is, If the gzasoline
f111in- stations are mercent’le establishments within
the meaning of Seetion 13218, then, we think, under the
decislon of State v. Vickens 186 Mo, 103, that you would
have authority to prosecute and éoculd charge the station
owncr with wilfully and unlawfully refusing to pay the
Inspection fee.," This decision, after disposing of
constitutional questions ralised, makes this pertinent
conclusion* l, e, 1073

"As a police regulation the State
has the unquestioned right to exact
and demand en inspection fee for the
inspection and certificate of in=-
spection required by the act. It has
never been ruled that an inspectlion
fee pure and simple 1is a tax upon
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property. (Cooley on Taxation,586;
State ex rel, v, Hudson, 78 Ho, 302
£t.Charles v, ~lsner, 155 Mo, 671
Fatapsco Guano Co. v. coard of Agrie
culture, 171 U, &, 345; Willis v,
tandard C!1 "0.50 kKinn, 250.)

"The inspection fee of one dollar for
the inspection and certiiicate 1= so
manifestly reesonable that 1t 1is
clear thet 1t 18 not objsctionable

on that pground.

"The very mention of an inspection

law sugpests the exercise of vol'ce
power by the State and the require-
ment that the pesrsons or thinge in-
spected shall pay for 1t, The fact
that the manufac urers are required
to pay the 1lnspection fee provided

by this act in no manner infringes

any conetitutional right of the dé-
fendant, "

Thereiore, in answer to your question as to whether
or not 1t would be lo-ical for you to prosecute, we are
of the opinlon that you are in & position to take that
couree if you so desire,

Respect ully submitted,

OLLIVIR ¥, NOLLN
hsgistent Attorney General

APPROV.LDS

(Aeting) Attorney Gensrel
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