ROADS AND BRIDGES:
SPECIAL BENEFIT ROAD DISTRICTS:

January 14,

Honorable Joseph C, Crain
Prosecuting Attorney
Ozark,Missourl

Degr S1ir:

May contribute dilstrict
funds to purchase of right=-
of-way within the dilstrict
of roads, but may not do
so outside of the district

1837

Wle have recelved your inqulry, which is as follows:

"The Sperte~ionger Ipeclal Road
District of Christian County,iis-
sourl, a Special Road District
organized under irticle 10, Chapter
42,5ection 8061 Hevised Statutes

of iissouri, 1929, wishes to con=
tribute & sum of money for the
purchase of right of way for a
farm to market highway passing
through their district,

"Thie proposed hizshway will

relieve them of maintaining part

of the roads within their district,
they would also like to know if
they can contribute anything*toward
the purchese of right of way of this
same hichway in an adjolning district.

"There has been considerable dis=
cusslon as to their authority to do
this end I have besn reguested to
ask your office for an opinion on

this point."

Special Beneflt Hoasd Districts, under Chapter 42 of
Article 10 R. S, 1529, are authorized by Section BOE8B to
spend money arising from the sale of bonds in the follow=-

ing way::
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"The proeceeds of the sale of such
bonde shall be used for the purpose
only of peylng the cost of holding
such election, and construeting,
repairing and mainteining bridges
and culverts within the district,
and working, repaliring, maintaining
and dragging puolic roads within
the distriet,”

By Seection 8072 they are authorlzed to spend money
relsed by special benefit taxes in the following way:

"All money collected on speeial
tax billes and &1l money the com=
missioners may so borrow, and all
interest that may accrue thereon
while on deposit 1n any county
deposltory, shall be used, and
warrants drawn on the treasursr
therefor, for the following pur-
poses only: To pay the cost and
expense incurred by the comims
sioners, as found by the gourt, in
the preparation of such plansz,
gpecifications, estimnte, map and
profile, and said list of lends,
and a reasonable attorney's feeo
as found by the ecourt, for such
petitioners, and to pay the cost
of improving seld public road or
part of a publlec road in accordw
ance with the plans and specifice-
tions so filed with the clerk of '
the county court, and such worke-
ing, administrative and Incidentel
expenses, not otherwise provided
for by law, as may be incurred in
malking such improvement and in
procuring, collecting and paying
the cost of such imprevement ,and
the belance, 1f any,-shall be
used in paying expenses of maine
ta*ning such Improvement,"

further providing that the money borrowed by the commlissioners
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shell be repeld, with Iinterest, out of the collection of
‘such speeial tex bllls as were unpaid at the time such
money vas borrowsd,

Section 8073 muthorizes the district to pay out
of such funds for the following purpozes only:

"To vay the costs and expenses
inevrred by the comilssioners,

a3 found by the court, in the
preparation of said plens, specifie
cations, sstlmate, map and profile,
and said liet of lends, end & reason-
able sttorney's fee, as found by
the court, for such petitioners,
and to pay the cost of improving
said public road or part of a
public road 1n accordance with

the plans end specifications so
filed with the clerk of the county
court, and such working, adminis-
trative and incidental expenses,
not otherwise provided by law, as
mAay te incurred in msking such
improvements, and the balance, if
any, shall be used In paying ex-
pense of maintaining such ime
provemmnt.

By Seetion B065,"Sald commissioners shall Lave
sole, exclusive and entire control and jurisdietlon over
all public highways, bridges end eulverts within the
distriet, to ccﬂstruct imnrove snd repalr such highways,
bridges and culverts,” and are required to keep such
roads, bridges and culverts in as good conditicon as the
means at theiy command will permlt, and are authorized to
employ hands and teame and to rent, lease or buy &ll things
needed to carry on such work,

By Sestion 8066 it 1s provided that the poll tax
and the taxes leviad by the county court on the taxable
property in the district shall be placed to the credit
of the district and,

“411 revenue so set aside and placed
to the credit of any such incorporsted
district shell bs used by the commis=-
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sioners thereof for construetling,
repairing and malntalning bridges

end culverts within the district,
and working, repalringmainteining
and dragging vublic roads within

the district and paylng legitimate
admintstrative expenses of the
distriet, and for such other purnoaes
a8 may be authorlzed by law.

By Section 8067 ,"The board of commis®loners of any
distriect so incorporated shell have power to levy, for the
constructlion and maintenance of bridges and culverts in the
distriet, and working, repairing and dragsing rosds in the
distrlict, generel taxes on property taxable in the distriect.™

By Section 8061 the county courts of counties not
under townshlp organization may divide their caunties Into
road distriete, and when so &one they :

according to the provisions of
this article shall be a body
corporate and possess the usual
powera of a nublie corporation
for public purposes, and shall
be known and styled !
road distriet of
county,'and in that neme shall be
capable of sulng and being sued,
of holding such real estate snd
personal property as nay at any
time be eslther donated to or pure
chased by 1t In eccordance wlth
the vprovisions of this asrticls,
or of which it may be rightfully
‘possessed at the time of the
passage of thls artiele, = = %,

In Schmidt v. Berghaus 205 lio. App. 409, the Spring-
fisld Court of Appeals was construlng Seetion 10585 R. S.
1909 under the Eight~.lle Distriect Hosd Lew. Section 10585,
there construed, is substantially the same asz Sectlon 8065,
R. &, 1928, with reference to the powers of ths commlssion=-
ers, and the court in that case sald, 1. e¢. 413, that this
section leaves "1t to the diseretion of commiss ioners as
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to what roads in any district shallbe lmproved and the
marmmer of the Improvement.®

In the casz of Sharp v, Kurth 2453, ¥, 636, the
St. Louls Court of hppeals, In discussing the 1iability
of commissioners o such road districts, sald, at 1. c,.
6381

"It is likewise clezar that the
individual defendants, being
special commlseioners of the
road district, are not lilable
for their mistekes of judgment
or tieir acts of neglligence
In deoin~ work.

93 DT ST T Y R R, J T Y PAT
SEO W W W e v w % W W W e 36

"Speclal road commissioners can
only be held liable individually:
when thelr acts are maliciously
and willfully committed.”

The case of Cook v. Heeht 64 io. App. 273, 279, 1=
there approved and gquoted from,

We agcsume your county is not under township organi-
zation, e construs your inquiry to be that a joint effort
is belng made by others interested in the improvement of
the road, end the spsclal road district is, along with the
octhers, agreeing to pay a part of the expense of procuring
the right-of-way. #e conslider 1t well recognlzed that
where onz subscribes te a fund on condition that others
do llkewlise said funds, when raised, to be psid ovar for
the purpese for which ralsed; that a binding contract
is made 1if not prohivited by law and no statute is contra-
vensd thereby.

) Seetion 8065 seams to contemplate that said commise
sioners shall have only jurisdiction over ths roads wlthin
the speclsl road district. It sayq:

"tald commissioners shell have sole,
exclueive and entire control and
jurisdiction over all public high-
wayg, bridges end culverts within
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the district.”

By this expression and the other provisions of this
and the other above mentioned sectlons, it logically follows
that their suthority 1s limited to resds within the district,
The fact that the Leglslature used the above guoted words
definitely stating the roads over which the commiss ioners
have Jurisdiction and thereby limited thslr authority te
those roads, reaaonably indlcatesz that thelr suthority is
limited and mey not go beyond the improvement of thoae roeds,

In the casc of Keane v, Strodtman 18 S, W, (24) 896,
1. c. 898, construing a statute, the Supreme Court of this
Steate, In Banc, in 1929 said:

"The familiar maxim of 'expressio
unius est excluslio alteriust! may
elso be invoked, for the maxim is
never more applicaeble then in the
constructlion of statutes, ¥ * &% #

"Certainly where, as at bar,the
gstatute # % 1limlts the doling of a
‘particular thing to a preseribed
menner, 1t necessarlly Includes
in the power granted the negative
that it cannot be otherwlse done,

Section 8061 contemplates authority in the commls~
sioners to acguire and hold real estate; 1t enumerstes
emong. the distriet's powers that of "holding such real estate
and persohal property as may et any time be either donsted
to or pubchased by it 1ln accordance with the provisiona of
this article.“

Ve are’informsd as a praétical fact that ths construction

of many roads in this day and time is dependent upon procur~
ing the right~of-way by the local authorities, thet 1s, the
county courts or the psople or districts locally intarested
end benefited by the constructlion of such hi-hways., It 1s, ..
of course, a8 neceasary to spend money in acquiring ths ri 5
of~way of & road es 1t is to spend money in acquiring or

building the road itself.
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In view of the decision of the case of Platte City
Benefit Assessment Special Kosd District v. Couch, 8 S5, %W. (24)
1003, it might be seriously contended that thet part of the
funds of the special road distriet arising frowm the special
assessments could not be used for other purposes than the
specific purposes for whleh the speclial assessments were made.
However, that decision is not authority to the effeet that the
gpeciel road district cen not expend other moneys it may have
on hand from other sources Tor the purchase of highway right-or-
weys,

Sectlon 8131, &. 3. io. 1989, under Article 12 of
Chapter 48, dezling with the Stote ighway System, le as follows:

"Any civll subdivisicn ac defined in
this article shsll have the power, right
and authority, through its proper
"officers, to contribute out of funds
avallatle for rosd purposes sll or a
part of the funde necessary for the
purchase of rights-of-way for state
highways, and convey such rights-of-
way, or any other land, to the state

of tissouri to be nleced uvnder the
supervision, management &nd contrel of
the stste bighwey commisgsion for the
gonstrueticn and maeintensnce thereupon
of state highways and bridges. Funds
may be raised for the purpose of this
ePticle In such manner and such amounts
es mey be provided by law for other road
purposes in such civil subdlvision; pro-
vided thst trere shall not at sny time
be sny refund of any xind or smount to
gaid elvil subdivision by the state of
ilssouri for lends scguired undsr this
section.™

Section 8138 thereof defines the term "civil subdivislon®
in broad enough terms thet special benefit road districts appear
to be included within that meaning.

The true object of the Legislature was to confer upon
the commissicners of such a district the authority to use
their best judgment Iln the nanner snd methed of Spegding the
district's funds, in order thet the greatest good might come to
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the improved road system of the district. That objJective
may sometimes be attained by contribvuting some of the
funds of the distriet in the joint effort to procure the
right~of-way, and may result in grester good to the improved
road systen of the distriet tran would result if they did
not so contribute, ‘

CCRCLUSION

We are of the oplnion thst the speeigl rosd distriet
has suthority t5 pay out & reasonable amount of the funds
of sald district (excent the funde arising from specisl
benefit taxes) to go to the nurchase, within the distriet,
of the right-ofewsy of 2 farm to market roed running through
the distriet, if, in pood faith, =214 commiszsioners, exsrecis-
1ng thelr best Judgment, belleve it to he to the advantage
of the road eystem within =2id district so to do. If the
right-of-way sought is outside of the dlstrict, 1t appears
to us the money of the district should not be expended for

or toward the nurchase thereof.
Yours wvery truly,

DKACE WaTSON,
Assistant Attorney General.

AFPPROVED :

3. E. T.OLUK,
{icting) Attorney General.
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