
February 15 , 1937. 

--- ·----· ·--, 
DntERIT. NCE TAX : F l LED 

I I I . Probate court not entitled t o Appraiser ' s fee 
II. Nephews of an intestr te decedent entitled to 

execption of $500. 00 oaoh. 

Honorable N. L. Colton, 
rrob~te Judge of ,;right County , 
Hartville , Missouri . 

Dor.. r Sir: 

This department is in recei pt o~ your let ter of 
Fobruur7 lOth , re~esting an opinion ns to the following : 

"There aro t wo questions rel.D.ti ve to t he 
W.ssour1 Inheritance Tax Leu about which I am having 
ditt1oulty 1n eatablislung a fixed opinion in my 
mind, and om therefore wr1t1ns t his esltlJla tor your 
eaa1st oe 1n the matter . 

Under Section 585 of t he Revised Statutes 
tor l 92Q , which authorizes a ! 1'0 t o Judge to 
appraise an estate for the purpose of deter~ntns 
the amount ot tax due, by portormins the some 
duties required ot a n a ppraiser, can he elao 
legally charge the por diem fee allowed on appra1-
aor f or such services? 

uy other problem can best bo stnted by an 
hypothetical onse . If an intestato deoedont 
le3vea aa his only heirs three broth6rs , and t wo 
nephews , tho two nephewa baing sons or a fourth 
brother , who ia deoo~sed, are e .oh ot the t wo 
nephew• entitled to $500. 00 exemptions, or should 
their oocbined exemptions bo 500. 00? 

Trusting th t you can atraichton me out on 
tho~e points, without too much trouble to your­
selves , I am, " 
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Section 585 , R. s. Uiss ,uri 1929 pr ovides th t ~ho 
~ robate Court shall have jurisdiction to det~rmine the amount 
ot t ux provided under the inherit unoe tax law nnd to determine 
any ques tion th·•t may er1se i n O'Jnncot1on ther e i th. It further 
provides t h·1 t tho t.:ourt any, on i ta orm motion or on the applica­
tion ot any inter ested person , including t he Sta te Treasurer , the 
Frosooutins Attorney or tho Attorney Gonorol , appoint s Jmo qualified 
t ax-paying citizen or the county aa apprai ser . It an appraiser be 
appointed under th1e s eot1on he is entitled to ~5 . 00 per day ; or 
the ti ' e ho is actually enso6od i n the port ormenoe ot hia duties . 
Secti on 589 R. s. f.{i ssouri 1929. The qUO!~tion hero botore ua 
is as to whethor t he Probate Court , acting ns appraiser under 
Section 586, can collect t his tee• ne t hink not und for the 
t ollowins reason.: 

In the first pl aco , wo do not b lieve that it •~• the 
int o~~ion ot t he Log1alature in enacting vh1s law t hut t he rrob~te 
Court should be entitled to a per diem us appr a i ser . l or 1nst~noe , 
it is nrovided in section 585 thut t ho appr aiser shall fi l e ui t h 
l!2 court en oath, and, fUrther , shall t ile a notice with the-court 
appolnt!el bij ot the tiao and pl ace t or hea r i ns the evidence. In 
§ection 6 , t is provided the t ho shall make a r oport ot hie 
appraisement to the court , in l~1tinB• Soot1on 587 provides tha t 
exceptions m~o f1lod to t~is report and such oxoept1ona determined 
by the Court in o summary z:nnner . Thes o and other sections ol otarl.y 
show tht. t it was the intontion of t he Logisl ature thut t he Court 
and tho appraiser appoint ed by tho Court aro to be separate and 
di8tinct offi ces . 

In addition t o the a bove , 1t is a principle too familiar 
t o neod cita tion that a public ot~icer seok1ng a tee must be able 
to point to a stutute qronting to him t he tee in question. In the 
coso hore at bond the ,5 . 00 per d1em is gr~nted by s t a t u te t o the 
appraiser , a qual 1tied tax-paying oit1zcn ot t he count y , appointed 
bl the Oourt. I t is acu1nst the policy of the law r or an off i oer 
t o use hie appoint1ns power to pl aco h1mselt in ortioe. »Other 
r e sons mi aht be a iven, but it is autf 1c1ont t o say, and we so 
hold , thot it is a6o1nst the polioy of t he l ow t o allow a member 
ot en .appo1nt1ng body in o oaee like t hia uhore the nppcmtive ott ice is 
a lucrative one t o become tho beneficiary of ~he appointment " . St ate 
v . Bowman, 184 Uo . App . 549, 1 . c . 558. 
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II. 

UEPHEWS OF All nmsr .. T~ J)tl} illLNT ...l• ~I'ELED TO EXE:MrTI Olf 

OF $500. 00 E."CH. 

Section 575 n. s. Mis~ouri 1929 grants an oxemption ot 
$500. 00 t o ouch ot the persona described i n tho second s ubdivision 
ot Section 672. The second subdivision of Soot1on 572 provides: 

" Where the person or persona to whom such property 
or nny benot1o1nl 1ntorost thero1n paasoa sh .. lll bo the 
brother or sister , or tha descendant ot a brother or 
sister ot tho decedent , t he nite or wi dow ot a son , or 
tho husb~nd of a dnuahtor ot tho decedent, ~t the r a te 
of throe per centum of the olenr mnrkot vulue ot such 
property or interest thor~in. " 

In viow of this Section, tho t wo nephews 111 tho cas e at 
hand arc ont1 tled to an exctlpt1on ot 500. 00 o ~.ch. 

Respectfully submitted, 

tonn 

API ROVED : 

(Acting ) Attorney General 


