
NEWSPAPERS: Of f icers under Section 13774, R. s. 1929, are not 
.JOmpelled to accept bid s :from new spa~ 13ra, rut may 
accept bids i n the interest of etficiency and 
economy and not violate any statute. 

Oc tober 1 4 , 1937 . 

Honor able l'aul ! ~ . Chitwo od 
!'rosecu ting "~ t tor ney 
heynol ds (,ounty 
~enterville , Ni ssour i 

l.Joar .:>ir: 

FILE 

I~ 

fi1is uepart ment acknowledge s receipt of your 
l e t ter of Oc tober 13 th, i n ~hich you make the foll owing 
inqui r y: 

" Under the term~ o f ~action 13774 
can t he County Court or the ~ublic 
Officer s ment ioned i n ~action 
13773 accep t b i ds from newspaper s 
when the same doe s not conflict 
wi t h o ther s t a tute s and the bids 
be consider ed the mos t advantageous 
terms that can be obtained?" 

~he s tatute mentione d, u.ection 13774 , R. s. t..o . 
1929 , i s as f ollow : 

"In procur:ng the publication of 
any l aw , procl ama tion , advertisement , 
order or notice, a s in the next pre­
ceding sect ion mentioned , the public 
officers Shal l accep t of the ~~st 
advantageous terms t hat can be obtuin­
ed, not exceeding the rates l i mi t ed 
i n the precedin,- section . " 

The a oove quotod secti )n r efers t o the rates for 
public adverti sements as contained in Se ction 13773 , R. s . 
~.~.o . 1929 . .1.he effect of the two sections and the clo(le 
r elation of the same are commented on by the court in St a te 
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v. Westhues , 9 ·>• w. (~d) 612 , 1 . c. 619 , as f'ollows : 

"' The r ates herein spe cified ' are 
the rates specifie d in the first 
sentence comprising eleven lines of 
new section 10401. ~uch rates may 
not be higher than vl, etc . ~e are 
unable to perceive any conflict 
between new section 10401 and section 
10402, R. s . 1919 . ..en ce the l att er 
section mu~t be deemed to be i n fUll 
rorce and effect. New section 10401 
and se ction 10402 , R. v . 1919 , must 
be read toget her and construed a s 
i f they read: There shall not be 
allowed for such publication a higher 
rate than ~l per square , etc., but , 
in procuring such publication, the 
public off icers shall accep t or the 
mos t advantageous terms that can be 
obtained, not exceeding ~rl per square, 
etc. " 

At t he outset we a r e concer ned with the meaning or 
the expre s sion in the s tatute, "shall a ccept of the mos t 
advantageous t e r ms t hat can be obtained not exceedi ng t he 
rate~ l imited in the precedi ng section ." The Legi s l a t ure 
has not seen rit to define what i s meant by uthe most 
advantageous t erm" nor has it pl aced any l imita tion on the 
exercise of an a~nistrative of ficer' s right to u se hie 
discr e tion in determining t he mos t advantageous t e r ms. This 
fact i s commented upon in the case of Baker sfield l~ews v . 
Ozark Count y , 92 ~. " • (2d ) 1. c . 605. 

The question as to whether or not under dection 
13774, supr a , t r e a~nistrative officer, or offi cers t o which 
t he publicat ion is intrus t ed , mus t accept bids in order to 
obt ain the mos t advantageou s t erms , i s decided also in the 
above ca se or State v . Westhues, 1 . c . 619 , in the ~ollowing 
language: 

"1he requirement of section 10402, R. 
~ . 1919 , that the off'icer ' shall accept 
t he mos t advantageous terms that can 
be obtained,' imposes upon such of ficer 
the right and duty to exerci se an off icial 



hon . raul li . t-'hitwood - 3 - Oct . 14, 1937. 

dis cretion. Re spondent hel d that 
the secret &r y of state was under 
no duty to submit t he publication 
of t he proposed constitutional amend­
ments to competitive bidding or even 
t o accept the l owest bid, i f any such 
bi ds wer e r eceived . The statute doe s 
not define the words •mos t advantageous 
terms.• It l eft it to t he secretary 
of s tate t o de t ermine for himself 
what t er ms are mos t advantageous and 
to accep t the term~ he deems to be 
mos t advantageous . ihe statut e bas 
not provided that the advantageou sne s s 
of the terms offered to the officer 
sba 11 be determined by t he number 
of readers of t h e given newspaper, 
nor b j' its circulation i n a particular 
county, nor by t he pri ce t o be charged 
f or t ! e publication, nor by the relation 
of tha t price to the maximum price 
authorized by new section 10401; nor 
does section 10402 , R. ~ . 1919 , provide 
at What t u .1e the secr e t a r y of state 
shall determine the advantageousness of 
the t er.ms offe r ed to him, nor even that 
t he secret ary of state shall peddle the 
publication f r om one newspaper office in 
t he county to another 1n order to ascer­
tain all or any of these fact s . In short. 
the Gener al As . embly has not defined 
the words ' most advantageous t erms.' 

"Respondent held t hat t he secr e t ary of 
state had a discretion, lVhich it was his 
right and duty to eYercise . Refl) ondent 
then proceeded to advise the secretary 
of state how he should exercise such 
di s cre tion, to wit: 

" ' That he must exerci se that discr e tion 
and sel ect those paper s that give the 
w1dast p•tblicity at rates which are 
reasonable and i n exercising this 
di scr e tion he mus t protect t h e i nter ests 
of t he state financially , as well as 
otherwise . ' 
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":Ct may be t hat the se cre t c.r y of state 
should take all the t hings speci f i ed 
by responden t into consideration in 
exerci si ng his off icial di scretion. but 
t he declaration of his duty 1n ·that 
r espect must come f r om the l egisl ative 
and not the judicial department of our 
s tate government. 

"The l egi sla tive department has intrust­
ed to an admi~strative off icer the 
right and duty to exercise ~s di scretion 
in determi~ what terms are 'moat 
advanta. eoua,' and up to thi s time the 
General .ASsembly ha s sem f i t mither t o 
def ine ~hat it means by the wor ds ' most 
advantageous terms ' nor to r ebuke any 
secretary of state for t h e manner 1n 
which he has exercised such discretion 
in t h e past. Re ference need only be 
made to the Session A C \. S of wissouri 
from the date of tho adoption of the 
initiative and r ef erendum amendment to 
t he present t ime t o learn that the 
Gen ral fts~ embly has pl a ced the sea l 
of its approval upon the manner of the 
exercise of such discretion b:· all of 
our secretaries of state when it uniform-
1~ passed appropriations t o pay for such 
publica tions on the t erms accepted by 
them. The appropriation for that 
purpose by the Gener al As sembl y in 1927 
i s particul arl y significant (Laws of 
1927. P• 69, Sec . 80 ) , in view of the 
facts that t he secret ary of s tate was 
at t hat time en joined. from a pi%' oving 
bills for such publications. Se e l~el 
v . Becker ( .... o . Jup . ) 2 .:> . \. . ( 2d} 743 . " 

Conclus ion • 

.. e a re of the opinion thtA t it i s not incumbent or 
mandator y on t he admini s tra tive of ficer. beinr the county court, 
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county cl erk and other off icers of s uch nature, to whom 
it i s made the duty, a s mentioned in ~ection 13774• 
supr , to publish proclamations , notices , etc •• to accept 
bids from the various newspapers of the county in or der 
that t he most advantageous terms may be obtained. However. 
we ar0 of t he opinion that any of the off icers , as mention­
ed 1n sai d section, are at liberty to use bidding as a 
method to determine the most a dvantageous ter.ms , providing 
that the newspaper has the e s sentials which make it 
de sirable in Which to publish a proclamation or o ther pub­
lication; that if such a method i s empl oyed 1n the interest 
of effici ency and economy the said method does not in any­
wise viol ate any s t atute nor is it contrary to any decision. 

.tt.r.t-ROV.CD: 

J . R. TAYLOR 
(Acting) Attorney- General 

Re spectfully sub~tted• 

OLLIV.....R \i. HOLEN 
Assistant Attorney- General 


