
FISH AND GAME : It is possible to charge a crime under 
Section 8265, Revised Statu tes Mis­
souri, 1929 . 

May 13 , 1937 

Honorabl e Paul N. Chi twood 
Prosecuting Attorney 
Reynolds County 
Centerville,~i s souri 

Dear Sir: 

F \LCD 

/ (a 

This Department is in receipt of your r equest 
for an opinion which reads as follows : 

"I have been receiving a number 
of compl aints against a part y in 
Reynol ds County , Missouri , for an 
alleged viol ation of the Fish and 
Game Laws , particul~rly Sect ion 
8625 , R. s . 1929 , r elating to 
t he Contamina t ion of Streams , and 
which has been decl ared invalid 
in the cas e of Stat e v . Li ght , 
etc . Co . 212 Mo ., 101, which 
r eads in part as follows : 

" •sec tion 28 of the Game and 
Fish Law of 1905 , Laws 1905 , p . 
163 , provi ding th~t it shall 
be unlawfUl for any person or 
persons , firm or corporation to 
suffer or permit any dyestuff , 
coal tar, oil , sawdust , poison 
or deleterious substances to 
be thrown, run or drained into 
any wat ers of t h is State in 
quanti ties sufficient to in­
jure , stupefy or kill fish 
which may inhabit the same at or 
below the point where any such 
substances ar e d ischarged or 
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permi tted to flow or thrown in 
such waters , is void , for the 
reason that it does not intel­
ligentl y describe or define an 
offenae . It only punishes the 
person or company tha t per mits 
those things to be done , and 
not t he person that does them. 
Nor does it r equire the persons 
doing the wrongfUl act to be in 
t he employ or under the control 
of the person or firm permitting 
the act to be done .; Besides 
the court cannot supply the es­
s ential and necessary provisions 
which would impress as wr ongful 
and criminal the acts designated 
in the statute , such as its fail ­
ure to impose on those committing 
the acts the duty to pr event the 
throwing of poisonous substances 
into the waters of the State , or 
to declare that they occupy any 
position that woul d impose upon 
them either the moral or l ega l 
o bligation of not permitting 
the commission of such acts .' 

"Being unable to f ind any later 
cases, or any fUrther l egis l a­
tion suppl ying the necessary 
and essential parts of this law, 
I was just wondering what your 
opinion i s as to whether or not 
a demurrer woul d be sustained a s 
to the informat i on in the particu­
l ar case r eferred to , which I am 
pl anning on filing in the near 
fUture . 

11 \1 ill you pl ease give me your 
opinion in this matter at your 
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earliest convenience , if possible 
as long a time before ~ay 24th, 
(when our Circuit Court meets' 
as can ~e arranged?" 

Section 8265 was amended in 1915 so that it 
contains its present form . Originally, t he statute 
read as follolls r 

"It shall be unlawful for any 
person or persons , firm or corpora­
t ion to suffer or permit any dye­
stuff , coal tar , oil, sawdust , 
poison or deleterious substances 
to be thrown , run or drained into 
any of ~e waters of t his State in 
quantiti0s sufficient to injure, 
stupefy or kill f ish which may in­
habit the same at or below the 
point where any such substances are 
discharged or permitted to flow or 
thrown in such wat ers . Any person 
or persons , f irm or corporation 
offending a bainst any of the pro­
visions of thi s section shall be 
deemed guilty of a misdemeanor , 
and upon conviction shall be fined 
not l ess than ~ 200 nor more than 

500 for each offense . " 

Sec tion 8265, concerning whi ch you have r equested 
a construction, is as follows: 

"It shall be unl awful for any 
parson or persons , firm or cor­
poration to cause any dyestuff , 
coal tar, oil , sawdust , poison 
or del e terious substances to be 
thrown , run or drained into any 
of the waters of this state in 
quantities suff icient to injure , 
stupefy, or kill fish which may 
inhabit the same at or below 
the point where any such sub-
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s t ances are discharged or caused 
to flow or be thrown into such 
wat er : Provided , that it shall 
not be a viol ation of t his s ec­
tion for any person, firm or cor­
poration engaged in any mining 
industry to caus e any wat er 
handled or used in any branch 
of such industry to be discharged 
on the surface of the l and where 
such industry or br anch thereof 
is being carried on under such 
precautionary measures as shall 
be approved by the state game 
and fish commdssioner. Any per­
son or persons, f trm or corpora­
tion offending against any of 
the provisions of this section 
ahall be deemed guil ty of a 
misdemeanor and upon conviction, 
shall be fined not l ess than two 
hundr ed dollars (¢200 . 00) nor 
more than five hundred dollars 
{$500 . 00 ) for each offense . " 

The changes whi ch the Legislatur e enacted in 
1915 were to the effect that , whereas , the original 
section contained the words " to suf fer or permit," 
wher eas , Section 8265 uses the words "to cause , " and 
the original section contained the words "where any 
such subst ances are discharged or per mitted to f low 
or thrown in such waters," whereas , the pr esent sec­
tion contains the words "or caused t o f low or be 
thrown in such wat ers , " and , in addition thereto , 
has the above proviso which is in the nature of an 
exception. 

As stated in your letter t he court has interpreted 
t he original s ection as being void for t he r eason that 
i t did not intelligentl y describe or define an offense . 
The log i c and r eas on f or the same is cont ained in the 
case of State v. · Li ght, 212 l!.o . 1. c . 106 ; 
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"It will be observed that the 
pr ovisions of that section under­
take to create and de£1ne an of­
fense by simpl y saying that any . 
person or persons , firm or corpor a ­
tion who shall suffer or permit 
any poisonous or deleterious sub­
stances to be thrown , run or drained 
into the waters of t his State in 
quantities sufficient to injure , 
stupefy or kill fish , shal l be 
deemed guil ty of a misdemeanor . 
No one can read the provisions of 
that section and escape the con­
clusion that it is a marked 
departure from the usual legisl a ­
tion alo~ that line which under­
take s to define criminal offenses . 
It ~ill be observed that the pr o­
visions of this s e ction do not 
condemn the act of throwing poison 
or deleterious substances into the 
waters of t his State, but is simpl y 
directed a~ainst those who suffer 
or permit such a ct to be done . I n 
other words , A may throw the poi son 
or d~leterious substances into the 
wa ters of t his State , but his a ct 
is not embraced within the pr o­
visions of t h is section . On the 
other hand , if B. suffers or per ­
mits •- to do this act , he is guil ty 
of a criminal offens e . As it is 
very terse~y stated by the l earned 
Attorney- General in his brief now 
before us , 'a person who actuall y 
and f l agrantly does pl a ce polson 
or deleterious substances in the 
waters of t his State escapes 
punishment , and the one who suf­
fers or permits it to be done i s 
punished.' Another marked featur e 
of t h is statute is the omission 
of necessary provisions which are 
absolutely essential in order t o 
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stamp the acts of persons permitting 
or suffering substances to be thrown 
into the water s of t~is State as a 
wrongful or crimina l act . It nowher e 
provides that the permiss ion or suffer­
ing of the acts to be done must be upon 
pr emises or in the operation of a p l ant 
under the control of the persons , firm 
or corporation designated oy the 
sta tute , or that the persons committing 
the a c t are in the employ of such 
persons , f irm or corporation . In 
other wcr d s , there is an entire ab­
sence from that section of proviaions 
which in any way impose t he duty upon 
the persons , firm or corporation 
designated by the sta tute to prevent 
the throwint. o.f poisonous substances 
into the waters of this State or that 
such persons, firm or corporation as 
mentioned in the statute occupied any 
posit ion which would impose upon 
either the moral or legal obligation 
of not suffering the commission of 
such acta . Manifestly the provisions 
of t n is section were intended to be 
directed towards persons , firms or 
corporations operating sawmills or 
other nlants a lon£ streams of water 
in t h is State where poisonous r efuse 
matter from such plants might be · 
thrown , run or drained into such 
streams of water, but the difficulty 
in holding tha t this statute intel li ­
gently defines a criminal offense is 
that the pourt cannot supr ly the e s ­
sentia l and nacessary provisions 
which would impress the acts com­
mitted by those de s ignated in the 
statute as wron~ful or criminal." 

Evidently , by the present statute, namely , Section 8265 , 
it was the intention of the leeislature to correct the 
defect in the original section, and hence , the words 
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"permitted or su.t'fer" were changed, and in lieu there­
of the wor d "cause " was inserted . 

The court , in the Light decis ion , pointed, in­
directly , the way for curing the defects in the original 
statute. \e ar e , therefore, concerned with the meaning 
of the words "to cause . " An inter pretation of the 
effect of these words is contained in the case of Huft'man 
v . United States , 25V Fed. 1 . ~ . 38 : 

"For the p'l..i.rpose of a construct ion 
of t his statute , it woul d s eem 
that ·,ebster ' s definition,'to cause 
a t hing i s to effect it as an agent ; 
to bring it about ' - is sufficient , 
and therefore , in the determinat ion 
of the suffic i ency of t he evidence 
to sustain the verdict , t he ques­
t ion becomes one of whether or not 
under all the t estimony, with the 
reasona ol e inferences that the jury 
mi&ht lofically and reasonably 
draw t herefrom, there was sufficient 
to sustain this allegat ion or the 
indictment that the defendant ' caused ' 
the transporta tion of this girl 1n 
interstate commerce tram the point 
named to Lenver , Colo., for the 
purpose therein set forth. " 

In the decision of Stance v . San Luis Valley 
Land and Milling Company, 166 •ed . 220 , the Court, i .n 
r eferring to t he \70rd "cause" , states : 

"An all egation in the compl aint 
that defendant caused tLe a.t'fi­
davits char ging the offense to 
be fi l ed and pl aintiff to be 
arrested and prosecuted is a 
sufficient charge that defendant 
initiated the prosecution. " 

In the decis ion of \.ebb v . Strobach, 143 1.1o . App . 
459 , the court defines t he word "cause" in the following 
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manner : 

"The wor d ' cause' , in Hev . St . 
1899 , sec . 598~ , provi ding that . 
when a city of the fourth c l ass 
desir es to pave its s treets , the 
board of ~dermen ehall by resolu­
tion declare such improvement to 
be necessary nnd 'cause ' the 
r es ol ution to be published i n 
some newspaper , etc . , is used i n 
1 ts cozmnon meanint. , 1 to effect ,' 

1 t o produce , ' 'to bring about , • 
and the mode i n which publica -
t ion is to oe effected , produced, 
or orou~t about is not specifical­
ly des ignated. " 

In t le decision of State ex rel . watts v . Cain , 
58 s . E . 937, is further enlight enment on the word 
"cause , " and its :neanint is as follo s : 

"To ' cause ' me ... ns to e.ct as a 
cause or agent in producing ; to 
effect , brin£ about , be t he 
occasion of , make , f orce , or 
compel ; to effect as an agent ; 
t o pr~duce or bring i nto existence . 
The power e iven to the county 
dispensary board , before permit ting 
any dispensaFY to offer liquor for 
sale , to cause it to bo ~ut into 
packages of s peci f ied quantities 
involves the power of bottling 
it throufh su ch agencies as tney 
deem bes t and authorized it to 
establis~ a oottling pl ant of 
i ts own for t hat purpose . " 

CON~LUSIOll 

a s stated in you r l etter , and we find the same 
to oe true , there are no l ut er decisions r elating t o 
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Section 8265 since the amendment of the orig inal s ec­
t~on , yet , we are of the opinion that by the changes 
made in the statute the defects , as se t forth i n t he 
Light decision, Lre cured; t hat by changing t he words 
"permit or suffer" to ucause " and t he l egal ef f ect of 
the words " to cause" will suppl y the essentia l 
necessa.ry provisions ,.;hich impress as wrongful and 
cri mina l the acts des~gnated 1n the statute . 

ue are not in possess ion of t he facts in your 
caa t , which mi ght have been of valuable assistance to 
us in determinin~ t he quest ion . he are of the opini on 
that you s houl d be in a pos i tion to draw an informa­
tion under Section 8265 and t hat a demurrer shoul d not 
be sustained on the grounds that it was impossible to 
char ge a crime under Section 2 265 . 

AP.tROV ...;n : 

J . E. TAYLOR 

Respectfully submit ted , 

OLLI V .JR \', . NOLJ!.N 
. ssistunt,Pttor ney General 

(Act ing} Attor ney General 
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