MOTOR VIZIHICLE FUHZL TAX: Right of State Inspector to
disregard corporate fiction
in refusing to grant applica-
tion for dealer's license.

‘3 ;/rﬂ

Mareh 17, 1937,

Hon. Roy H. Cherry, F[ L E D
State Imsnector of 0ils, /
Jefferson City, Mo, /// /’
Dear Sir: \4;>

A request for an opinion has been recelived
from you under date of March 1, 1937, such reguest being
in the following terms;

"Section 7820, of the Motor Vehicle Fuel
Tax Act reads In pert as follows:

*After & licensec shall have been

revoked, no new liecense sheall dbe

1ssued to such ligensee unless such
person, distributor or deasler shall

pay all taxes, penaltiese and intereost

in arrears or due the state and all

fines and costs assessed sgainst such
licensee for any violstion of this
article, and shall also enter into

bond to the state of Missourl in a

sum to be fixed by seld inspector and
equal to the total amount of such license
tax peid or due from said licensee on
motor vehicle fuels recelved, manufactured,
compounded or handled by such licensee

for distribution or sale in this state,

or sold by him in this state, during a
period of six monthe preceding the date

of defeult, but in no event less than ten
thousand dollsrs, with good and sufficient
sureties spproved by saild inspector and
conditioned for the falthful performance
of all obligations under &1l the provisions
of this article and for the payment of all
taxes, penalties, interest and costs that
may the reafter become due the state, at
the time and in the manner provided by law,
and sald inspector may comence and prose-
cute, or cause to be commenced and prose-
cuted, an section at law on sald bond for
the recovery of any tex, penalty, interest
or cost that may be due the state, at any
time sueh nerson, distridbutor or desler
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may be in default.'

Will you please furnish me with your
opinion as to whether the state inspector lis
required to issue & license based on the follow-
ing statement of facts?

On august 14, 1936, the license of the
Power 04l Qorporation, 600 South Vendeventer
Avenue, St. louls, iMlssourl, was revoked for its
failure to pay tex and penaltles to the state of
Missourl sccording to law. This eorporation in
its last epplication for license listed as its
offlicers, J. 0. Sampson, President; H. D. Sampson,
Vice-President; and E. B. Connelly, Secretary.
The application was signed by J. 0. Sampson, a8
are the road taex reports on file in this office.

The Atles 01l Compeny, Ine., 700 South
Vandeventer Avenue, St. Louils, Missouri, in its
application for lleense for the year 1936 listed
s8 1ts officers, J. 0. Sampson, Tresident; H. D.
Sampson, Viece-Fresident; and Z. A. Pennlngton,
Seeretary. Thle corporation falled to file a
road tax report for the month of December, 1936,
end according to our records owes tax and penalties
on three tank cars of gasoline received and distri-
buted by it during the month of December. This
company did not file an application for 1937 license;
therefore, there was no license to revoke for fall-
ure to pay thls tex and penalties.

Since January 1, 1937, the o'l station at
this location, 700 South Vendeventer Avenus, St.
Louis, Missourl, hes been operated by J. 0. Sanmp-
son as sn Individusl reglstered with the Secretary
of State as the Keystons 011 Company under the
fietitious name law. on February 18, 1937, &n
eprlication for license under the name of Keystone
011 Company signed by J. 0. Sampson, 700 South
Vandeventer Avenue, St. Louis, Missourl, was re-
ceived by this department. Therefore, you can
readlly see¢ that this plant at 700 South Vandeventer
Avenue, St. Louls, Miasscuri, has been operated from
January lst to February 18th by Mr. Sampson in
violation of the law, without even filing his
appllication for license.

On February 25, 1837, & letter was recelived
by this department from the Keystone 01l Company,
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signed by J. 0. Sampson, requesting blanks
on which to meke application for dealer's
license for stati n to be operated at 600
South Vendeventer Avenue, 35t. Louls, Missouri,
the site of the old Power 011 Corporation.

The question is whether or not the
state inspeetor of oils is required by law to
issue & license under conditicns as stated
ebove. Your early opinion will be appreciated.”

Jection 7820 guwoted in your letter 1s the only
statute which we have discovered which givees you eny specific
authority to refuse epplications for licenses. This section
does not gilve you any broed diseretionary powers in this re-
gard, such es those vested in the Stete Board of Health in
pessing on applications to practice medicine (R.S. Mo, 19829,
sections 9113, 91£0), or those relating to admission to the
Bar (Revised Rulee of the Supreme Court of Missouri, Rule No.
38). Seetion 7820 forbids you to Lssue licenses to certain
persons, but the prohlbition is restricted to such ;ersons
as heve previously had their licenses, as deelers in motor
vehicle fuels, revoked for vioclations of law. ‘/ithout pass~-
ing upon the question of whether you have any implied power
to refuse & license to a person who had never been licensed
before, it is plain that this statute does not give you any
express pover to refuse e license to such person. To come
within the language of this statute a person whose appllication
for a license can dbe refused, must be a person who had previous-
1y been licensed.

From the fects stated in your letter we assume
that Js 0. Sempson and H. D. Sampson are the principel owners
of, and dominnte, the corporations mentioned in your lstter.

On this assumption it aprears that they have attempted to use
the corporate device offered by the laws of this state for the
purpose of eveding motor vshicle fuel taxes. The guestion then
is, whether you have & right to disregsrrd the corporate fiotion
and take into account the faet thet an appliceft for a license
es an individual would be disqualified from obteining a license
in the name of a corporstion which he had formed and which had
been revoked for violetion of the laws administered by your
department.

In the case of Southern Llectric Securities
Co. v. State, 91 Mlss. 195, 44 So. 785 (1€07) the court said



#4 - Hon. Roy H. Cherry Merch 17, 1937.

that the "fietion that the corporate exlstence and cor=-
porate functions sre distinet from that of stockholders

¥ * % {s introduced for convenience,and to subserve the
ends of Justice; but, when Iinvoked in support of an end
subversive of its roliey, should be and is disregarded by
the courts”.

In U. S. v. Milwaukee Refrigerator Transit
Co., 142 Fed. 247 (1208) the court seid:

*If sny general rule can be lald’
down, in the present state of authority, it
is that a corporation will be looked upon
a8 & legel entity, as a gencral rule, end
until sufficient reascn to the contrary
appears; but, when the notion of legal
entity 1s used to defeat public convenience,
Justirfy wrong, proteet freud, or defend
erime, the law will regaré the corporstion
a8 an associction of persons.®

In Kendall v. Klapperthal Co,., 202 Pa. 8596,
82 Atl. 92 (1902) the court held that where practically
the seme persons own the stock of several ecorporations
whieh have been organized as branches of & single development
scheme, and advances heve been made by eertaln of the direct-
ors, and there have been wvarious issues of stock and bonds,
e court of ecuity will deal with the matter between the in-
dividusls interested as if there were but a single concern.

In St. Louls Stamping Co. v. Quinby, Fed.Cas.
No. 12P40a, 4 Benn.& Ard. 192 (1880), the court steted that
the "¥issouri statute es to private corporations, and the
formetion of corporations thersunder, cmnnot be Interposed
es a shleld by the cornorators, to protect them against
wrongful acts."

The case of State v. Miner, 230 Mo. 312, 136
8. W. 483 (191Q) might seem in apparent o nfliet with the
above doctrine because of certain language used therein to
the effect that the corporate exlstence cannot be lgnored
simply because a corporation is aoting outside the seope of
its cherter, end thet is & matter for the state to deal with
in a direct proceeding. In thet case a conviction for
operating a bucket shop was reversed, but a careful study
of the case shows that the reason for the reversel wes a
faulty indlctment which attempted to charge the president
of the corporution es the principal when, under the statute,
he should have been charged as the agent of the cornoration,
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the evidence failing to show that he was the controlling
spirit of the enterprise or that any trades were made by
him in person or by his direction.

Under the facts stated in yo r letter, 1t
appears that the individual in question incorporated two
companies and secured licenses on applications signed by
this individusl as president of these ecompanies, and that
after these licenses were revoked for wviolatlions of law,
this individual is atteupting to secure licenses in his own
name to operate the sare kind of business at the same loca-
ticns. According to your letter, this individuel hes also
operated without a license in the interim, in violation of
law, without attempting to secure sueh license. It appesrs
to us that these feots constitute en attempted use of the
Missourl Corporation T.aws for the purpouse of evasion of the
motor vehicle fuel tax laws which would warrsnt you, if you
ere satisfied thet this individual i:s substentially the sole
owner of thewe corporations, in disregarding the corporate
fiection.

. In conelusion it 1is our opinion that under

the frots stated in your letter you would not dbe seting im-
properly in refusing a desler's liecense applied for dy J. 0.
Sampson, doing busire ss as Keystone 011 Compeny, unless this
epplicant cures the previous defaults, under the motor vehicle
fuel tex law, of himself and his corporations referred to in
your letter.

Very truly yours,
EDJARD He MILL:R

Assistant Attorney Genersl
APPROVID:

J. E. Taylor
(Atting) Attorney Genersl



