
COUNTY BUDGET ACT : County court must use surplus 
~nds of the year 1935 after 
all classes of the budget act 
have been properly cared for , 
for the purpose of paying 
outstanding warrants of previous 
years 

August 28 , 1937 

Honorable Henry Cain 
lrosecutihg Attorney 
Stoddard County 
Bloomfiel d ,Missouri 

q .. '"'I r-=---­
F l ,L 5 D 

/L; 
Dear Sir: 

This Department is i n receipt of your letter 
of August 13 , 1937, wherein you make the following 
inquiry: 

"The County ~ourt of Stoddard 
County has asked me to secure 
your opinion on the following 
state of facts, to- wit : The 
County vourt of Stoddard Coun­
ty, at the proper time, set up 
its budget for the year 1935 , 
and in pursuance to that budget 
specified the amount of warrants 
which could be drawn on each 
class provided by law, and is­
sued t he full amount authorized 
under the budget for each of 
the first five classe s . Since 
that time sufficient revenue 
has been collected to pay off 
all of the 1935 warrants issued, 
and there is in addition a sur­
plus of some four or five 
hundred dollars in the 1935 
revenue account over and above 
the amount of outstanding war­
rants, which amount ~as the 
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full amount authorized under 
the budget . 

August 28, 1937 

"Two sets of cl aimants are claim-
ing t h is surplus money together 
with any other surpl us monies which 
may come into t h e 1935 County revenue 
account . The first set of cl aimants 
are t he parties hol ding 1928 county 
r evenue warrants , and which 1928 
county revenue warrants are t he old­
est outstanding unpaid obl igations 
or Stoddard County . The second set 
of cla~ts are parit es who fur­
nished services to t he county dur­
ing the year 1935 , and who were 
not paid , by the County Court, in 
warrants for the reason that 1935 
budget allowance for each or the 
classes therein f or the year 1935 
had been exhausted at the time of 
the pr esentment of t he bill. 

"The warrant hol ders contend that 
the budget l aw was passed for the 
specific purpose of making the 
County , not only live within its 
expected r evenue and thereby 
putting its current position 1n 
a businesslike shape , but that the 
budget was a l so pa s sed for the 
s pecifi c pur pose of making the 
county get its past f inances in a 
businesslike shape by appl ying all 
surpluses over and above the bud­
get allowance to the oldest out­
standing obligations . In other 
words t hey contend that Section 5 , 
dealing with cl ass 6 warrants, of 
the County Budget Act of the Laws 
of Missouri for t he year 1933 , means 
t hat only class 6 war rants could be 
issued by the County Court for the 
payment of any bill over and a hove 
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that specifically s e t up in the 
first five classes of the budget , 
and that these class 6 warrants 
cannot be issued if there is anz 
outstanding warrants of prior years 
remaining unpaid . 

"The holders of the bills for 1935 1 

which have not been paid or allowed, 
for the reason that they were not 
within tho budget l imit for 1935 1 
contend that it doos not make any 
difference how much a county may 
spend for any particular year 1 pro­
vi ded it has the money with which 
to pay therefor, even though the 
county may have run into debt for 
l a r ge amounts during any prior year . 
In other words the question is 
whether or not the holders of bills 
for services rendered in 1935 shall 
receive the surplus over and above 
the budget, or whether Dhe hol ders 
of the oldest outstanding warrants 
will receive the money? If the 
surplus money goes to the payment 
of the oldest outstandin[ warrants, 
there is some hope that the indebted­
ness of Stoddard County will some 
day be paid off , and the finances of 
the county pl aced in the condit,ion 
which was apparently intended by 
the legislature when it passed the 
budget act . If however 1 the surplus 
money goes to pay the outstanding 
bills , there may never ve any 
reduction in this indebtedness . 
Please advise to whom this surplus 
money ahould be paid - warrant 
hol ders or claim holders . " 

The main question invol ved is, in effectz 
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That surplus money, to the amount of 
approximately , 500. 00 , r emai .ns from 
t he revenue of 1935 after all warrants 
issued in sai d yvar have been paid 
for all expenditures anticipated and 
estimated under t he County Budget Act. 

~arrants for 1928 remain unpaid. 

Parties performin& services for the 
county in 1935 but no warrants issued 
in payment of such servi~es for the 
reason that tho budget had been ex­
hausted at t he time claims for such 
services were pr esented . 

Which parties are entitl ed to the 
sur plus money? 

Under the Constitution of 1875 , Sec t ions 11 and 
12 , of Article X, were included . The purpose of in­
cl uding the t wo sections was t o remedy an evil which 
existed prior t o the Constitution of 1875 , to the effect 
that count y affairs and business were conducted s o 
l oosely and ineffici ently that most counti es in the State 
were overwhe~ngly in debt . The effect of the above · 
mentioned provis i ons of the Constitution was that war­
rants were issued and the warrants so issued each year 
must be paid out of the revenue ~rovided and collected 
for that year . In other wor ds , the courts have con­
strued the provis ions in the Constituti on t o pl ace 
counties on a cash basis to avoid excessive debts . The 
wisdom of the sections h&s been demonstrated through 
experiences of counti es €or a number of years , but in 
recent years , perhaps due to the stra ined economic 
conditions Tlhich have ex i s ted in the State for the past 
six or seven years , the Legislature , in 1933 , sought 
to promote further efficiency and economy in county 
expenditures by enacting the Budget Act , Laws of · 
Missouri 1933 , page 340 , et seq . The Legislature of 
1937 made slight amendments to Sections 2 and 5 of the 
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Act , neither of the amendments having any oearing on 
the question a t hand . The decisions with reference 
to the warrants that were to be issued, the validity 
of same , and bow the same were to bo paid under the 
Constitution of 1875 , Sections 11 and 12 of Articl e X, 
have been interpreted in several instances by the 
courts . 

~ decision which has been follo~ed which cl early 
sets forth the effect o~ ~ections 11 bnd lB of Article 
X, is that of Kansas Ci~y, , ~ ort Scott ~ empbis Railroad 
Company v . Thornton, 15~ ko . 1. c . 575 . 

Other decis ions bearing on the same question 
and hol ding to like effect are State ex r el . v. Johnson, 
162 ~o . 621 , and State ex rel. v . Allison, 155 o. 325 . 

uith these decisions before us , and appl ying the 
s ame to the fact that there are surplus funds remaining 
from the revenue of 1935 , then , under the above deci­
sions, we should be of the opinion that the cla~ts 
of 1935 would be entitl ed to the surpl us money . But t he 
Budget Act of 1933 must be considered in connection with 
the contentions of both parties . Your letter states 
that the count y court carried out its duties by making 
an est imate and set up a budget dividi~ the expendi­
tures into the five cl asses and expended the money in 
accordance with the estinate as made in the classes, 
all of which is in confo~ty with the provisions of the 
~ct . 

The county court must follow the ~ounty Budget 
Act and cannot ignore its provisions. The dUdget Act 
being only four years old there have been few decisions 
interpreting its effect . However , the Supreme Court of 
Missouri , on August 2o , 1937, rendered a decision in the 
case of Harry Traub v . ~uchanan County, Missouri , Number 
34883, r egardinL cl aims fi l ed in the County Court of 
tluchanan County for s ervices rendered during the year 
1934 . Buchanan County is a county of more than 50,000 
popul ation , your county l ess than 50, 000. Therefore , the 
financial set- up with refer ence to the ~dget Act differs 
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in the county a ccording to the popul ation. However , we 
t hink that the above mentioned decision is determinative 
of the question . \we quote .from the opinion, as follows: 

"No cont ention was made that the 
persons named in the forty-one 
counts did not r ender the service 
as represented . The county pl eaded 
var ious defenses , among which was , 
that the county budget law, Laws 
1933 , page 340, etc . , Wo. St . Ann., 
page 6434 , was not complied with in 
any one of the contracts or ordera 
forming the basis of the various 
claims . The county, therefor e , 
takes t he position that it was not 
l egally obli~ated to pay any of the 
claims .for which suit was brought . 
Respondent asserted , at the trial , 
that the budget l aw was unconstitu­
t ional . The reply fi l ed by re­
s pondent , to the ans er of the county , 
contained the following & 

"'That said section 12218 at page 352 
of the Laws of Missouri f or the year 
1!)33 is a lso unconotitutlonal and void 
a a in conflict with and contravention 
o.f sect ion 36 , article VI of the 
Constitution of Uissouri in that said 
section undertakes to deprive the Coun­
t y Court of its right and power t o 
transact the business of the county 
and to vest said povor in the county 
auditor of def endant county and that 
said s ection 12218 at page 352 of 
t he Laws of Missouri f or the year 
1933 is unconstitutional and void 
as in viol ation of Section 28 ot 
Articl e I V of t he Constitution of 
Missouri in that the matters under­
~en to be l egislated upon in said 
section are not clearly expressed 
in the title of said act .• 
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"Since this case was lodged here 
on appeal , several cases involv­
ing the budget law have been 
decided by t h is and other courts . 
The case of Graves v . rurcell, 85 b . ~ . 
(2d ) 543 , 337 Mo. (en bane) 574 , dis­
posed of r espondent 's second conten­
tion, t hat the title of the act was 
defective . It was there decided that 
t he title of the act was not defective. 
Without discussing the question again , 
we rule t he point adversely to re­
spondent upon the authority of that 
case . 11 

* * * * * * * * * * * * * * . * * 
uThe effect and intent of the budget 
l aw, as we understand it, is to compel, 
or at l east to make it more expedient 
for the county courts to comply with 
the constitutional provision, aea. 12, 
art . 10, Mo. Constitution, which 
provides that a county shall not con­
tract obl igations i n any one year in 
excess of the revenue provided for 
t hat year . The budget law leaves the 
transaction of bus iness to the county 
courts . " 

* * * * * * * * * * * * * * * * * 
"The budcet officer s imnly determines 
whether su£ficient money is provided 
with which to pay the obligation in­
t ended to be incurred by any contract 
or order presented to him for indorse­
ment . This is a mere matter of book­
keeping . If the cash is on hand or 
haa been provided f or , it is the duty 
of the auditor or budget officer to 
make such indorsement upon the order 
or contract . If not , he mer ely re­
fuses to make the indorsement . ~rior 
to the enactment of the budget law, a 
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count y court had no right to incur 
obligations in any one year in ex-
cess of the revenue provided for that 
year . By t he enactment of tho budget 
l aw t he legisl a ture has merely pro-
vided ways and meru1s for a county to 
r ecord tho obligations incurred and there­
by enabl e it to keep the expenditures 
within the income . The power of the 
county court not having been curtailed 
by the enactment of the budgev law. 
the point mude by respondent is with-
out merit and is ruled against him. " 

"If respondent meana , by the argument 
advanced, that the county court was 
eetopred to assert the invalidity of 
t~e contracts , then we are confronted 
with the proposition that the authori­
ties are asalnst that contention. \Ye 
need not discuss this question at 
length, because in a r e cent case, decided 
by the United States Circuit Court of 
Appeals , 8th Circuit , this identical 
situation was fUlly considered . See 
Layne- \.estern Co . v • .ouchanan County • 
l iesouri . 85 ~ed . (2d) 343 . There . a 
contractor, who had performed his 
contract , sued the county t o rocover 
t he contract price . Non- compliance with 
the budget law was the principal defense 
of the county . The court discussed 
t he doctrine of es toppel and held that 
the established rule in Lisaouri is . 
that the county was not eatopped to 
make the de.t"ense in question. Judge 
Stone , 1n Layne- \.estern Co . v . Buchanan 
County, Missouri , 85 Fed. (2d} 343 , 1 . c . 
350,351 , a concurring opinion, had 
the following t o saya 
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rr'The situation is that section 
19 of the Budget Act (Mo . St . Ann., 
sec.l2126s,p . 6434 ) expressly s tates 
t hat "no contract or order ~pos~g 
any financial obl i gation on the 
county shall be binding on the county 
unl ess * * * ther e is a balance other­
wise unencumbered to the credit of 
the appropriation to which the same 
is to be char ged and a cash balance 
other wise unencumbered in the treasury 
to the credit of the fund from wh i ch 
payment is to be made , each suffi~ient 
to meet the obligation thereby incurred 
and unless su ch contract or order bear 
the c ertification of the accounti .ng 
officer s o stating rr. ( I talics added .) 
Concededl y , none of these quoted 
requirements was her e pr esent . 

"'The Missouri rule is that , where 
a sta t ute expressly states that, un­
less certain things are done , a con­
tract by a political subdivision or 
a municipal corporation shall be in­
valLd, there can be no estoppel urged 
to suppor t the contract . Ku1lins v . 
Kansas City , 268 Mo . 444, 459 , 188 
s . w. 193; Seaman v. Levee District, 
219 Ho . 1 , 26 , 117 S. w. 1084; Edwards 
v . Kirkwood, 147 M6 . App . 599 , 614 , 
127 s . -· 378 ; u . \': . Cook & Son v . City 
of Cameron, 144 Mo . App . 137, 142 , 128 
s . W. 269 , 270; Also see Phillips v . 
Butl er County, 187 Mo . 698 , 86 s . w. 
231.' • 
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It woul d appear from the above decision that the 
terms of the Budget Act are mandatory and must be follow­
ed strictly. The extra income of 1935 can be used for 
any l awful purpose . a ccording to Cl ass Six, page 342} the 
conditions under which the same can be used are explained 
under Section 5 , page 344 , as follows : 

nAmount available for all other 
expenses after all prior classes 
have been provided for. No ex-
pense may be incurred in this 
class until all the prior classes 
have been provided for . No war-
rant may be issued for any expense 
in class 6 unless there is an 
actual cash balance in the county 
treasury to pay all prior classes 
for the entire current year and 
also any warrant issued on class 
six. No expense shall be allowed 
under cl ass six if any warrant 
drawn will go to protest . Provided, 
however, if necessary to pay claims 
arising in prior classes warrants 
may be drawn on anticipated funds 
in class six and such warrants to 
pay prior elass cla~s shall be 
treated as part of such prior funds . 
Uor may any warrant be drawn or any 
obligation be incurred in class six 
until all outstanding lawful warrants 
for prior years shall have been 
paid. The court shall show on the 
budget estimate the purpose for 
which any funds anticipated aa 
avail able in this class shall be 
used . " 

In view of the decision quoted extensively above, 
and the provisions of Class s ix herein quoted , we are 
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of the opinion that the surplus money in question must 
be used in the discharge of outstanding warrants of 
1928. 

RespectfUlly submitted, 

OLLIVER W. NOLEN 
Assistant Attorney General 

APPROVED: 

J. E. TAYLOR 
(Acting) Attorney General 

OWN LC 


