
PENAL INSTITU'J'IONS : I diots and insance inmates in the 
State Industrial School £or girls may be returned to the 
sentencing court 's jurisdiction and delivered to the 
sheriff for sanity proceedings . 

October 18 , _ 1937 . ~ 
-;/~ 

JO 

FI LED 

Honorable Qeorge D. 3ryant 
Chairman, Pardon and Parole .doard 
J efferson City , Mi ssouri 

12 
Dear Sir: 

\,e have your request for an opinion dated AUhust 
24 , 1937, which reads as follows : 

"Hrs . Kitty Shepherd Griesser , Super­
intt nden t of the Industrial Home f or 
J i r ls Chillico~e , wri tes us concern­
in6 Alberta Shunk and Doris D. Shunk 
as follows z 

' 'l'hls is a ma tter I have tried 
to adjust mysel f but to no 
avlil . Alberta Shunk and Doris 
Dean Shunk were co~tted to 
this home from Holt County. 
After observing Al berta for a 
day or so , we learned she is an 
i di o t . \.e cannot let her out of 
her room because ahe gets lost 1n 
the halls. Some girl h na to l ook 
a:t~r her all the time. 

' I called Judge Bridegman, who 
sentenced her to t~s Institu­
t ion and informed him tba t this 
girl was an idiot and did not 
bolo~~ hore, and that I wished 
he would have his worker call 
for her and sentence her to the 
Institut ion where she bel onc s -
in my opinion this is Marshall . 
He was rather nonco~ttal and 
to date has done nothing about 
it.• 
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"NoVI the question is , does the Penal 
Board have authority to transfer 
t hese girls back to the county from 
Thich they were sent, or what dis­
position can the Board make of these 
cases? 

".P . s. In reGard to the cases of 
the above named g i r ls, permit me to 
call your attention to Sectiona 8367 
and 8368 of the Revised Statutes, 
1929." 

bection 8364 R. s. Mo. 1929, provides: 

"All commitments to the industrial 
home for girls of girls, over the 
age or twelve and under the age or 
e i ghteen shall be :made by the juvenile 
division of the circuit court. Every 
girl over the age of twelve years and 
under the age of twenty- one years , 
Y1ho shall be convicted of any offense 
not punishable 1'11 th i.mprisorunent for 
life, or whose associations are ~ 
moral or criminal, or bad and vicious , 
or who is incorrigible to such an ex­
tent that she can not be controlled 
by her parents or guardian in vrhooe 
custody she may be, may be sentenced 
to sai d industrial home until she shall 
reach the age of twenty-one years , if 
the court or magis trate before whom 
such conviction shall be ha4 4eema 
the girl so convicted a fit subject 
to be eo~tted to said home , and the 
age of the girl so commi tted to be 
indorsed on the commitment in ease 
any such cllild is under twelve years 
of age the same to be placed under 
the control of the state board o.f 
charities and corrections , as pro­
vided by article 1, chapter 90, R. s. 
1929." 
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Section 8367 R. S. ~o. 1929, ?rovides: 

" No court or magistrate shall sent­
ence any neglected or dependent 
girl to said institution, or any 
girl who is i nsane or idiotic, or 
arrlicted with an incurable disease 
or enceinte , or who is so incorri­
r ible that, in the opinion o:f the 
off i cer sentencing hor , there is not 
a fair possibility or her refor.matio~" 

Section 451, R. s . .. :o . 1~29, provides: 

"Y..henever any j ud0 e of the count,­
court , j ,..,::;tice of the peace, sheriff , 
coroner or cons tabl e shall di scover 
any pe l ' sons, resident of his county, 
t o be o:f unsound mind, as in section 
448 mentioned , it shall be h1a dut,-
to make ap~lica~ion to the probate 
court for the OX€rc1se of its juris­
diction; and thereupon the like pro­
c eo dings shall be had as in the case 
of information by uno:f:f1cial persons." 

Section 8659 R. s . I.:o . 1929, _i..rovides: 

"If any p er•son, after being convicted 
of any crime or misdemeanor, and be­
f ore the oxc cution, ln \7hole or. in 
part of t he aent ence o:f the court , 
became insane , it shall be the duty 
of the governor or the state to in­
quire into the facts ; and he ma,­
pardon such l unatic , or comute or 
suspend, for the time belng, the 
execution in such manner and :for such 
period as he may think proper , and 
may, by his warrant t o the sherii'f 
of the proper cotmty or warden of 
the state penitentiary, order such 
1 una tic to be conveyed to a eta te 
hospital and there kept until restored 
to r eason. If the sentence of such 
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l unatic is suspended by the governor . 
t he sentence of the court shall be 
executed upon him after such ~ riod 
of suspension has expired, unless 
otherwi se directed by t ho governor. " 

The above legislative acts were construed i n the 
case of ex parte Griggs , v. Superintendent f or Feeble-
111nded, 21 4 r..o . Ap s . 304, 1. c . 306. 348 s. w. 609 , the 
Court said: 

"It will be observed that pet itioner 
?'as sentenced to the Industrial. 
Home !'or Gi r ls ur.til she becomes 
t \.enty-one years of age , not for 
any crime or misdemeanor , but on 
t he g round thQt She was incorr1-
bible and immora.L and• unle s s taken 
from her surroundings and associates, 
would become a permanentl y unchaste 
and immoral Tloman. Under the sent­
ence her term in the Insustrial 
Home wil l expire December 20 , 1924. 
On t he mere s t a tement or declarati on 
of the Physician of the Industrial 
Home that she i s of fe ebl e mind, she 
hae been transferred to the Colony 
for the Feeble- minded and Ep1~ept1c 
there to be kept ' until restored to 
reason. ' No inquiry was had or 
adjudicationwas rendered finding her 
to be of feeble mind. Nor was any 
opportunity afforded her to be 
represen ted at any hearing. The result 
of all which is that instear ,.,f being 
confined in the IndustriaL IIome where 
her cs entence ~ill soon exp1~e, she 
is now confined in the other institu­
tion as a person of £eebl e mind t o 
remai n there , not until ahe becomes . 
of age , but ' until res t ored to reason.• 
\;e think her conf'inement in the i-nsti­
tution at Marshall is w1 thout authority 
of law. 



Hon . G. D. Bryant - 5- October 18~ 1937 . 

" Section 1 2302, Revised Statutes 
1919 , under which the Governor ' s 
warrant was issued, cannot ~ in our 
view~ be made applicabl e. to n case 
of thi s kind. It provides that2 
' If any person~ aft~r being con­
victed of any crtme or misdemeanor ' 
shall become insane before the exe­
cut ion of the sentence imposed, the 
Governor may inquire into th~ facta 
and pardon such lunat ic , or co~~ute 
or suspend~ for the time being , the 
execution of the sentence for such 
period as he may think proper~ and 
may, by his warrant to the sheriff' 
of the proper county or warden of' 
the penitentiary~ ' order such luna­
tic to be conveyed to a state hos­
; i tal and there kept until r estored 
to r eason.' The section i s in 
Articl e 7 , Chapter 111, relating 
to State Hospi tal s for the insane 
and has nor ef erence to the Colony 
for the Feeble- minded and Epilepti c 
provided for in Articl e 13 of sa id 
Chapter. The inst itution at I,1arahall 
is not a State Ho spital and the only 
way in which persons are admi tted 
thereto is contained or provided 
f or in section 12391, Revised Statutes 
1919 . It follows ~ therefore ~ that 
the restraint and control over peti­
t i oner by the res~ondent . as Super ­
intendent of' the Colony for Feebl e­
minded ~ is without authority of law, 
l..Ild ehe should be discharged there­
from. 

Admission to the Missouri State School .for Feebl e­
minded can only be obtained pursuant to the laws of 1 931 , 
p . 218~ Section 8696 , which r eada: 

"There shall be received and gra­
tuitously supported in the Missouri 
s tate school s , feeb~e-~nded and 
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epileptics residing in t he state 
who, if of age ~ are unable, or if 
under age , whose pe.rent a or euard-
i ans are unabl e to p rovide f or their 
sup~ort therein, and who shall b e 
desicnated as s t ate ? ntients. Such 
aduiti onal number of feebl e - minded 
and epileptics, whether of age or 
under age , h S c an be conv·~niently 
accomodated , shall be r ecei ved i n to 
the s chool by the manarPers on such 
t erms as shall re ju st ; and shal l be 
desi gnat ed as privat e patients . 
Feeble-minded and epileptics shall be 
r·eceived i n t o t h e s chool only upon 
t he lJri tten r eouest of the per sona 
de~iring t o send t h am, s t ating the 
nFe , pl ace of nativity , i f known, 
christian and surname , and the totm, 
ci ty or co1m.ty in which EUCh persona 
r espectivel y r e side , and the ability 
of the respective p arents or guard-
ians or o t hers to provide for thei r 
support in whol e or in part, and if 
in pa ·t only , stntin~ hat part; and 
s tating also the degr ee of rel a t ion­
snip or o ther ci~cumstances of connec­
tion be tween the patient s and the 
persons requesting their admission; 
, ,hlch s t atement , i n all cases of s tate 
patients, must be verified by the affi­
davit of t he pe t i tioners and of two 
disinteres t.ed persons, and accompanied 
by the opinion of t wo qua l i f ied phy­
s ici ans , all resident s of t he same 
county with the patient , and ac quainted 
~ith the f acts and circumstances stated, 
and who must be certified t o be credibl e 
by t he county court of t hat county, 
or , i n the ca s e of the c i t y of 5 t . 
Lou: s , by the hosp i tal commissioner 
or the assistant ho sp ital co~ssioner 
of said city; o.nd such county court, 
or , in the c a s e of t he city of st. 
Louis , the comptrolle r of said city, 
must also certify, i n each case , that 
ouch pa tient i s an eligi bl e and proper 
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candidate for admission to the 
colony. State patients , whether of 
age or under age , I!l.B.Y also be re­
ceived into the colony upon the 
official ap; licat ion of any judge 
of n court of record: Provided, 
that the cou 1ty in which such state 
patients as are now inmates of said 
school , resided when they were ad­
mitted, and the county wherein such 
stat~ patienta herei nafter admitted 
may reside a t the time of such ad­
mi ssion, shall be liabl e f or and 
ahall pay lnto the treasury of said 
s-chool the sum of five dollars per 
month for e&ch of such otate patients . " 

Secti on 8368 R. S . r. o . 1929, provides : 

"The offi cer in charge of the insti­
tution, by ond with tha written. con­
sent of the 9resident of ~aid board, 
shell be author ized and empowered to 
r e turn whence she c ame and any r irl 
who ahall be found to be incorri gi­
b l e or an i mproper subject for ad­
mi cs ion; and thereupon the court or 
maf,istrate by v.hom the said girl was 
commdtted , or h is successor in office, 
shall ru..vc ... .Jov·er to pass such sentence 
as ~ould h ave been legal in the first 
insLance if said ~irl had not been 
sent to c&id industrial home . u 

Section 8470 R. s . ~o • . l9~9 , ... >rovides: 

"lne commissioners of the department 
of pehal institu tions shall have con­
trol of the institutions, dete~ine 
t he policy of the same and make nec­
essary rulca not inconsistent with 
the lAw , for the discipline , instrtw­
tion, and employment, and rel ease or 
transfer , of the inmates: cause to be 
kept proper records including those of 
the inmates; rund audit the accounts 
of the superintendent monthly. " 
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In the Laws 1937 , p . 400, we find t hat t he Board 
of Proba tion and Parol e is now vested with the authority 
directed to the Co~ssioners of the department of Penal 
Institutions . 

COdCLUSI ON. 

The leBisl ative I urpose of the State I ndus t rial 
Home for gi r l s is to confi ne , away f rom hardened crim­
inals , young gi r l s f ound t () be incorri gi b l e and immoral , 
and at the i sme time ~·u11 ty of an offense not punishable 
v:i t h impri sollll"ent for life, or found gull ty of a mis ­
demeanor, and to reform said girl s . The ins t i tuti on 
was not intended as an insane asylum. 

Our State hospitaln for the insane are f or the 
pur ... ose of confining insane per sons , while the collony 
f or the feebl e- minded is established to confine the 
f eeble-minded and epileptics. 

Persons commi tted to Missouri penal i nsti t u t i ons 
may be t r ansferred to state hoar itala for the i nsane 
pursuan t to Section 8659 1 supra , but where the d emented 
person be a f i t subject f or the colony for the feeble­
minded at Marshal l the provisions f or transfer from penal 
inst i tutions, set out in ~ection 8759, supra , have no 
applica t i on. Such is the holding i n the Griggs case , 
supr a . Admission to the colony for t he f eeble-minded 
is only l egal after an inquiry end adjudicati on , f ind­
i ng the p er son to be feeble- minded and after affor ding 
t he person afflicted an op~ortQ~ity to be represented 
at a judici al sanity hearing. 

The Legisl ature r ealizod that inmates at t he State 
Industrial Home f or girls , through some oversight or 
misinfor mation, or 1n the quick natural dissipating 
process of nature , may be discovered co~tted to the 
Indus tri a l Home f or girls , and at the same time be i nsane 
or feeble- minded. When this insane condition be discove~ed 
the Legislature proper l y provided :for removi ng the afflicted 
per son i n an or derl y and human manner , e i ther by transfer 
t o s tat e hospitals f or insane , under the provisions o:f 
Section 451, supra. and when di s cover ed an i dio t and 
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eli gi bl e only to the col J.ny f or the feeble-~nded, then 
for the return of the affl icted person to the jurisdic­
t ion of tho Court v.luch cor~tted the afflicted person, 
a s set out in Sections 8368 end 8470, supra. 

It w~s ln tended by the Legislature that i nsane or 
idiotic persons shoul d never knowi ngl y be received at 
the penal 1nsti tut i on, end \'then this rrental condition 
be discovered, steps shoul d be i mmediately t aken to see 
that the afflicted person be t nkon frow the penal inst1-
tutuion to a proper pl ace of confinement , according to 
the particular mental n.i lmcnt , and ;mr suant to the rules 
of the Uonrd of rrobation and Parole , end the written 
consent of the president of the oard. 

r:c aro of the opinlo~1 thc.. t , where the inmate be 
insane or idiotic it is cl ways legal and proper , upon 
written consent of the Board and its president, to 
immediatel y return and deliV(l the afflicted inmate to 
the cus tody of tho sheriff of the county in '\l.hich t he 
aff licted inmates we s oricinally co~ttcd to be dealt 
~1th accordin[ to l aw. 

He spcctfully subm.i tted 

Vol/. . C'1L SA\.'Y~<:RS 
Assistant AttorneJ General. 

AJ:.~.ROVED : 

J . E . '£AYLOR 
(Acti ng ) Attorney General. 
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