TRADE . NAMES : Sem Settion 12449 may -
register brands on milk bottles or cans
.in the name of the assignee,

August o, 19387, F l L E D 3

Hon, vwight lH. Brown,
vecretery of wtate,
Jefferson Clty, Mo.

bear uir:

This departrient is in receipt of your recuest for
&n opinlon which reads as follows:

"The enclosed is & ocopy of & letter received
by this departwent, HNot kunowing just how to pro-
ceed relative to chenge in registretion, we ask
that you please let us have your opinion in this
ratter."

The letter which accompanies the request, recads as
follows:

"I wish, on receipt of this letter, you would
be kind enoucht to send us forms for the reglstrea-
tion of brands for bottles, cases, milk and oream
cans, which &re now registered in your state under
the neare of The Borden Company.

v htove acquired thelr property and wish to
chunge the repglistration on these to Frank Filley
and uons, Inc." '

vection 12449 H. v. Mo. 1929 provides as Tollows:

"RUCEPTCLES FOR MILK, ChuAlM, LETC .=Bials =
CURTIFICATLG .,=dAny person enguged 1ln maaufeeturing,
bottling, or selling milk, buttermilk, eream or ice
ere m in any kind of receptucle, having the name of
such person or other merk or device printed, steamp=-
ed engraved, etched, blown, painted or otherwlse
permenently fixed upon the seume, may file in the
offiece of the seeretary of state for record a des-
eription of the nere, mark or device so used; and
ccuse such description to be printed onee euch
week for three successive vweeks in & newspaper pub-
lished in the county in which the- prinecipal place
of business of suveh person is located, or if the
principal plece of business of such person is lo-
cated in another state, then in the county wherein
the principel office or depot of such person with-
in the state of Missourl 1s located. It shall be
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the duty of the secrctory of state to
issue to the person so filing for record
& description of such nare, mark or de-
vice in his office, to duly attest &
certificate of the record of the seme,
for which he shall receive the fee pre-
serlibed by stetute for the issuvance of
certificates, In all prosscutions under
this earticle such certificate shall be
prime faclie evidence of the adoption and
ownership of such neame, mark or devioce
and the rizit of the person named thereln
to edopt and use the same. (R.o.1912,
section 12020)."

The question presented in this request is whether
the Lecretary of otate under Leetion 12449, supra, may re-
register the brands on milk bottles and ceans in the neme of
the essignee of such brends., Vhile section 12449 is not in-
cluded in the Chupter 136 of the Revised Ltatutes of Missouri
1929 which deals with trade marks, names und emblems, still
the registration of such nemes or symbols as provided for
by Section 1244%, purtekes of & nature of & trade name and
law applicable to trade names will apply to the .tatute in
guestion.

A similar guestion was presented in Lx-parte Gener-
al Motors Corporation 347 0.B.1047, 1926 C.U.64 from which
we juote at length because the ocuestion presented there is
;halsame &8s the one in this case, The Cormissioner held as
ollows:

"it would scem eclear that Congress intend-
ed in the wet to provlide for but a sinagle
registretion and that the Patent Offioce
haes exhausted its suthority under the &ct
when it follows the procedure leid down
therein. It was siated that the alleged
inconvenieuces arising frow & transieree
having to estublish its title in certain
cases were too trivial to outweigh the in-
convenience to the public of having two
coexisting registrations of the sume mark.
* % ¥ %k %

The statute doves not prohibit the re-
rezistretion of & trade-mark by the trans-
feree, and there are certain advantages to
the transferee in having the mark register-
ed in his own neme., Yor example, it will
be much less expensive for him to obtain
registration of the mark in the foreign
countries, since it will not be necessary
to file copies of the papers evidencing
the transfer of title with the necesseary
lepgelizetions thereof, &nd in the event
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of a suit azainst a leter user the certi-
Ticate of registretion to the transferee
will be prime facle evidence of his owner-
ship, whereas if he hus to sue on the re-
gistretion granted to his trensferor he
will have to prove his title unless the
2e£e2d§n£ in the suit will stipulate 1it,

Under this policy it is not believed
thet registration should be refused to the
transferee of a trede-merk unless such re-
registration is specifically forbidden by
the statute or follows as &n obviously
nececsary inference from the statute,

No such prohibition being found in
the stutute it follows thet the reistra-
tion here sought should be granted,"

The &ébove case was approved by the Court of Customs
and Patent .ppeals in renhard 0il Corporation vs Soclete 39,
Fed. (2nd) 496.

It 1s therefore the opinion of this department that
the assi/nee of & nume or symbol used on milk bottles or cens
may register the same with the Lecretary of vtate by follow-
ing the procedure laid down in cection 12449 H.o..ho.l1929,

Yours very truly,

i
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(scting) Attorney General
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