CRIMES AND PUNISHMENTS: A prosecution under Section
4143, R. S. Mo. 1929, must
show a wilful and malicious
intention to destroy land-

merks.
p- b

February 4, 1937
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Honorable Tom i, Lrown
House of Representatives &
Jefferson City,llssourl '

Dear Sirs:

This Department 1s in recelpt of your letter
of January 28, 1937, whereln you request an opinion
embodied in your letter as follows:

"I have a letter from the Assiste
ant Surveyor of ilercer county,
iilssourl, ir. Joseph ‘tewart,who
is also the general utility
surveyor for all of my section of
the state, in which he states that
in the comstruction of highways
throughout our section he finds a
deplorable condition of the
destructlion of surveyor's establishe
ed corners which have been destroy-
ed by the construction of these
hichways. He gives many specific
cases where he has found much
trouble In making surveys and says
surveys have been very expensive
to the farmers who have employed
him to run the liners, Instead of
finding the corner that his notes
give him for a starting point,he
often hae to go many miles to

find such corner and re-run all
the 0ld lines over to re-establish
ti:e corner that has been destroyed
in the construction of highways.

I will gyote some of his letter

to me:
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"

'Some time ago the Wynn family
called upon me to set marks for
them to use in dividing the ‘ynn
farm. 1lhe %ynn farm 1s along,and
south of Highway number 6 in
Grundy county, and just east of
Davies county line. idighway
bullders hed put service material
over the necessary corners and had
gone outside the old right of way
and took up the witness marks and
left no merks so that I wes up

in the alir, The worker had sot the
grader blades so as to tear out
some of the corner stones,and
when it was suggested to him to
replace the marks he sald he was
making roads; not setting corner
rocks. It cost fifty dollars to
have the corner stone relocated,'

"He gives me numerous other in-
stances in lercer county, and my
own county of Harrison. iir,
Stewart's object in writing me

was to get me to introduce a bill
to force the highway department

to relocate the corners they
destroy, but upon iInvestigation

of the statutes 1t seems to me
that ssctlons 4143 and 116085

are all the laws we need on this
subjeet. I would like your opin=-
lon on this subjeet as to whether
you consider them adequate so

that we can fully prosecute those
people who destroy these surveyors'
corners. If the law 1s not ade-
guate I will try to introduce the
b1ll that will cover the subject.”

You state 1In your letter that most of the lend-
marks and mileposts were destroyed by highway workers,
e are unable to locate any statute compelling the
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Highway Department to restore any such lendmarks or posts,
in the event that same are destroyed when the Department
12 bullding or vepalring roads.

You refer to two sections in your letter which
mil~ht cover the situation, Section 4143 1s as follows:

"Ivery person who chall will-
fully or maliciously, elther:
First,remove any monument of
stone or any other durable
material, created for the pur-
pose of deslignating the corner
or any other polnt iIn the
boundary of any lot or tract
of land, or of the state, or
any legal subdivision thersof;
or, second, deface or alter
the marks upon any tree, post
or other monmument, made for
the purpose of designating
any polnt In such boundary;
or, third, cut down or remove
any tres upon which any such
marks shall be made for such
purpose, with intent to de~
stroy such marks, shall,

upon conviction, be adjudged
cullty of a misdemeanor.”

The other section, namely, 11605, is as follows:

"It shall be the d@uty of every
county surveyor and every deputy
county surveyor to report as

soon as practicable all violations
of law relatlive tc the destruetion
of landmerke that come under thelir
observation, or of which they have
knowledge,to the grend jury or to
the prosecutinz attorney of the
county in which the violation
occurs,"
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The latter section ig merely a duty imposed
uvpon the county surveyor and deputy county surveyor
with respeet to violatlons, end no prosecution could
be meintained under sgald sect’on, so that in reality
the only sectlon which 1= truly a pensl section 1s
Seetion 4143. Your attention 1s cslled to the first
sentence of sald Section which uses the words "shall
willfully or maliciously.” Applylng the sesction te
highway employees and offlciels when lendmarks ars
destroyed, do the elements ‘'willfully and maliclously!
accompany thelr acts in every cass. In most Iinstances
we assume tlst the landmerks are destroyed accidentally,
and not intentionally,on the part of the .izhway De-
partment. Ordinerily, when & statute denounces a
crime as & misdemesnor a wrongful intention 1s not
necessarlly an element of proof.

The Kansas Clty Court of Appeals hes construed
"willfully 'end maliciously”, as used in Seetion 4143,
Revised Statutes .ilssouri 1929, in the case of State
V. Yerguson 82 io. Lpp. l. Cc. 585, In the following
lancuages

"It is quite true that in mise
demesnors a wrongful intent 1s
not necessarily essentisl, For
instence, & sale of intoxicet-
ing ligquor to & minor is an of-
fense, regardless of the bellef
of the seller tret he was of
aege. So of many cases affect-
ing the revenue, especlally
that of the l'ederal government,
1he legislature, on aecount of
the facllity of evading the
law, cuts off all opportunity
to do so by broadly declaring
the aet itself to be the offense,

"But here, the offense consists
not alone in moving a corner
stone, but In willfully moving
it. Thet is, in moving it know=-
ing 1t was a cormer stone. A
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man might move & stone in the
most innocent way, and under
circumstances where no one would
have thought of it being a cor-
ner stone, yet, 1f 1t afterwards
turns out to have besn, In faect,
a cornsr stone, he surely ought
not to be charged with a viola=-
tion of this statute, notwith=
standing he intentlionally moved
the stone. The act lackhs the
statutory element of willfulness.

"There are many cases where the
supreme court of this and other
etates have held in grave felony
cases, that, willfully merely
meant, intentlionally. otut those
are cases which Involved other
terms of definlition to meke out
the offense - terms which neces~
sarily showed wrongful motive,
So while in such cases, murder
for instance, willfully would
mean Intenticnally, yet the
further words defining the of=-
fense demonstrates that 1t must
be a wrongful intention. It
would not be allowable, of course,
in a case of murder to instruct
that willfully could mean an
innocent aet decne intentionally.

"The statute in question by using
the word willfully meent more than
the mere voluntary act; 1t meant

to imply a wrongful act, iWerely
doing an act intentionally, that is,
not acclidentally, will not {111l the
definition of a misdemeanor which
requires that 1t shll be done
w1llfully. The voluntary act should
be with a bad or an unlawful purpose.
State v. Preston, 34 Vis. 6823
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Commonweelth v. Kneeland, 20
“ick.2203 Hanson v. South
Sclitnate 115 Mars 3363 Fuller
Ve Hailway, 31 Iowa, 204;
Felton v, United States 96 U.=,.
699;1 pishop's Crim. Law, see.
428."

CON. LUSION

we are of the opinion unless 1t cnuld be shown
that the employees of the Highwaey Department willlfully
and maliclously demtroyed the landmerks, no prosecution
could be maintalned under Section 4143, Therefore, the
present law, In our opinion, is not adequate to pro=-
tect the landmarks in every instance,

Hespeetfully submitted,
OLLIV:KH %W. NOLEN
aAselistant Attorney Gensral

APPROVED:

ki e Pm
(Acting) Attorney General
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