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SCHOOLS : Dir e c t ors in cons olid a t ed School d istricts 
shal l f ill vac ancy in accordance with Sec . 
9290 R. b . Mo . 1929 , when one candidate is 
elected and other candidates tie in votes, 
where two are to be ~lected . 

April 26, 19 37. 

FILED 
Honorabl e F. c. Bollow 
Prosecuting Attorney 
Shelby Co1.a1ty 
Shelbina, Missouri /0 
Dear Sir : 

This office ia in receipt of your letter of April 
a, 19 37, requesting an opinion on the following question: 

"In the Emden school district which is 
a consolidat ed district having six 
directors , at the r~cent election two 
directors were to be e l e cted, both f or 
tho same t erm of yaars . The election 
resulted in one candidate receiving 
twenty- nino votes and the next three 
candidatoe receiving twenty~oight 
votes each· I am fami liar with the 
general law that a public officer hol ds 
an office until his· successor is el ected 
and qualifi ed, but here that law cannot 
cover the situation. I believe the 
candidate who received the twent7- nine 
votes is unquestionably el e cted but 
which one of the retiring directors doe~ 
he succed and wh ich one of thes e r otirig 
directors must now step out of his w~y 
and permit him to sit on the board 
pending the election of the second new 
director . 

"Again I am unabl e to find any section 
of the statute authorizing the appoint­
ment of tho second director in tho event 
of a t i e , such aa was had here or autho­
rizing the holding of a s·econd election 
in the event of such a tie . Again if a 
new election is to be held, is the 
candidate receiving the twenty- nine 
votes entitl ed to sit on the board 
ealling for such special el ection and 
ap~ointing judge~ to act aJrsuch election?" 
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Section 9329 R. s . :.;o. 1929, orovides, among other 
t .. ungs, that said directors elected shall qualify within 
four days after their e~ection. If this sect ion is 
mandat ory t he director who received twenty-nine votes 
bas los t his right to qualify for said offic e, but , in 
our opinion, t h e s ection is merely directory. In Hudgins 
v . Schoo~ District, 278 s . 7 . 269, 1. C• 770, t he court, 
in defining mandatory and directory s t atutes, said: 

"Under a general class11'1cation, 
statutes are either ~Andatory or 
directory; a determination of t heir 
charact er in this r espr ct is of f irst 
i mportance in their interpretation. 
If mandatory, in addition to r equir­
ing the doing of the things specified, 
t hey prescribe the result t hat will 
follow if they ar e not done; 11' 
directory, their terms a re limited to 
what is r equired t o be done." 

I f tho Legislat ur e had i nt ended th1s provision of 
Section 9239 R . ~ . Mo . 1929, to be mandatory, t hey should 
have provided that if the el ected director did ·not 
qualif'y within four days that his off ice wi ll be deemed 
vacant. The rule stated in the Hudgins case, supra, when 
applied to this provision of this statute, clear~ makes 
said provision directory. 

Section 9~28 R. s . Mo . 1929, provtdes that said 
dirr ctors e l ected shall hold office for three y ears and 
until their successors are duly el ected and qualified. 
In State v.Brown 2 74 s . w. 966, 1 . C• 967, the c ourt 
said: 

"The law is well settled that, where 
a nublic officer is el ected or appointed 
to hold of fice for a definite period, 
and until his successor is arypoint ed 
or e l e cted and qualified, fail ure to 
apnoint or el ect a successor at t he 
end of such period does not work a 
vacancy. State ex rel. Lusk, 1 8 Mo. 
335; State ex rel Stevenson v . Smit~ 
87 Mo . 158. It follows that the in­
cumbent properl y hol ds until his suc­
cessor is el ected or appointed and 
qualified, and it is t hen only that 
his t orm expire&. 
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Ordinarily , the rule in the Brown case , supra , 
is controlling , but in the instant case we think the ex­
ception to this general r ule is applicable . The excep­
tion to the general rule , as stated in 74 A. L. R. 491, 
i s as follows: 

"'l'he exceptions to the general 
rule , as stated above , are general­
ly dependent on special constitu­
tional or statubory provisions , or 
necessari ly result from the pecul iar 
facts of the particul ar case . '' 

1here are no special constitutional or statu­
tory provisions in this state . The exception to the 
general r u l e in the instant case arises r com the peculiar 
facts of t he case . 

7he question is , if no vacancy is created by 
the railure to elect a second board member, which one of 
t he two incumoents whose terms are expired would hol d 
over? The candidates ao not run to succeed any particular 
incumbent , but run for one of t he offices which is to 
become vacant by reason of the expiration of the terms of 
the incumbents . Ther efore , if the e l ected candidate was 
not elected to succeed any particular incumbent , how can 
it be said that either of the incumbents would have the 
right to hold over until his auccessor is elected and 
qualified . There has been no one e l ected to succeed the 
incumbent in particul a r , but merely a person elected to 
fill an office t hat has become vacant because the in­
cumbent's term has expired . Since t he elected candidate 
was not elected to succeed any particular incumbent, we 
t hink it necessarily .follows that n~J ith3r of the incumbents 
could hold over because of the failure to elect a member 
to f i ll the vacancy created oy the expiration of his term. 
If t his is true then a vacancy exists in the board of 
directors of the school ~istrict which ~st be filled as 
provided by Section 9327 , R. s . 1~29 . This section pro­
vides that vacancies in consolidated scho~l district boards 
shall be filled i n the same manner as vacancies in boards 
of other school districts. ~action 9290 , R. s . 1929 , of 
the laws applicabl e to common schools supplies the pro­
cedure to be foll owed in filling such vacancies , and is 
as follows: 

"If a vacancy occur in the office 
of dir ector, by death , resigna­
tion, refusal to serve , repeated 
neglect of duty or removal from 
the district , the remaining di­
rec tors shall , before transacting 
any official business , appoint 
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some suitabl e person to fill such 
vacan~y ; but shoul d they be un­
abl e to agr ee , or should there be 
more than one vacancy at ~ny one 
time , the county superintendent of 
public schools shall , upon notice 
of such vacancy or vacancies being 
filed with him in writing , im­
mediately fill the same by appoint­
ment, and notify said person or 
persons in ~ritiD£ of such appoint­
ment; and t he person or pers ons 
appoint ed under the provisions of 
t h is section shall compl y with the 
r ecuirements of s ection 92e8 , and 
shall serve until the next .annual 
school meeting . " 

The case of s tate v . Larsen , 144 N. E. 264 , we 
t hink , is aut hority for our ruling . This is not a paral­
l e l case , but is applicabl e to the instant case through 
the process of analogous reasoning . I n that case the 
court said: 

"At the general el ection, November 
1921 , ~ illiam Eutchinson was dul y 
elected a councilman for the vill age 
of hocky .iver , Ohio , for the term 
of two years , beginninL January 1 , 
1~22 . he duly qualif i ed and entered 
upon h i s duties , and at the general 
el e ction, November , 1923 , he was re­
el ected to said office , but died on 
~ovember 28 , 1523 . At t he f irst regular 
.meeting of t he council following 
Hutchinson ' s death , the r elator , 
Christensen, r.as du ly elec ted by the 
council to f ill his unexpired term. 
He duly qualif ied and entered upon 
the duties and exercised t he functions 
thereof until the council of t he 
village , on Ja.nuar y 2 , 1924 , declared 
the office vacant and appointed the 
defendant Larsea to fill the vacancy, 
who thereupon qualif i ed and entered 
upon the exercise of the duties of 
t he office . 

"Christensen br i ngs this action in 
quo warranto, seeking the ouster of 
Larsen f rom office , a nd pr ays 
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that he may be adjudged entitled 
thereto . 

"The writ must be denied for t wo 
r easons : 

"1. It is disclosed that the council 
of t}\e village of Rocky Ldver con­
sisted of six members elected at large . 
At the election of the new council in 
November, lf23 , there were thirteen 
candidates for the six pl aces on the 
council , some of wham were candidates 
for re- election. 11one of those elected 
could be designated as the successor 
or a particular former ~ember , conse­
quently had LUtchinson lived he could 
not have been regarded as his own 
successor in the new term, and,there­
fore , Christensen, by reason of his 
selection for the unexpired term of 
Hutchinso~, could not hold over and 
become Hutchinson ' s successor in the 
new ter.::1. Under such circumstances 
the new term was not an appendage 
of the unexpired term, and the case 
of State ex rel . Hoyt v . Metcal fe , 
80 Ohio St . 244 , 88 N. E. 738, has 
no application. " 

The ruling in the Larsen case , supra , as we 
understand it , is tP~t the council reembers are elected 
at l arge and that none of those elected could be desig­
nated as the successor of a J.articular former member. 
Consequently , had the deceased member lived and been 
re-el ected he could not have been retarded as his own 
successor in the new term, and a rerson appointed to 
fill his unexpired term coul d Pot hold over as successor 
of the deceased m~mber upon the ne~ term, because the 
deceased member had nq particul ar successor. 

In the instant case, the two axpirinc terms 
were to be filled by board members elected at large . 
The successfUl candidate was elected at large and not 
to succeed any particular incumbent . 1~t had one of 
the incumbents be en a candidate and elected he would not 
be successor to himaelr, because he woul d have been 
elected at l arge to fil l a vacancy created by the ex­
piration of a term or office . The incumbents in thia 
case , under these peculiar fac ts , coul d have no successors 
and cannot hold over until such a successor is el ected 
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and qualified because t his would never happen. 

Therefore, from the foregoing , 1 t is our opinion 
that, due to the peculia r circumstances in t his case , the 
genera l rule or incumbents holding over until successors 
ar e electe d and qualified does not apply. lfnder the ex­
ception to the genera l rule the of fices of the incumbents 
expire a t the end ot their term, and said incumbents do 
not hold over. The candidate receiving t wenty-nine votes 
should qualify and t ake his pl a ce as a member of t he 
board or director s , t hus filling one of t he offices. The 
r emaining members of the board whose terms have not yet 
expired should , toge the r with the newly e lected and 
qualif ied member of t he boa r d , select and appoint a 
qualified pe r son to fill the other vacant directorship . 
The vacancy to be filled as provided by ~action 9290 
R. cl . 1929\ 

APPROV~D: 

;r . R • TJ~n:oR 
(Acting} Attorney General 

LLB : LC 

Respectfully submitted, 

James L. HornBostel 
Assistant Attorney Genera l 


