COUNTY CLERKS: Deputy Clerks' pay in Nodaway Countye

1o/
October 6, 1937, /9

Honorable Edison Blagg
County Clerk

Nodaway County
Mearyville, Missocuril

Dear Sir:

We acknowledge your request for an oplinion dated
September 9, 1937, which reads as follows:

"I would greatly aprreciate an opine
ion from you in regard to a pert of
Section 11811, iLaws of Missouri 1933,
peges 370-371. <tarting at line 20
on page 371 the part in question
reads as followe: (Provided, that
the county court in all counties in
this state having a population of
15,000 and less than 40,000 persons
may allow the county clerks to retain,
in addition to the amounts hereiln
specified, for deputies' or essist-
e ents' hire a further sum not to ex-
T T "~ ceed {500 per annum to be determined
E.ﬁ ' W v by the County Court of such county:
R L e Provided, that the County Court
shall determine that the work required
tc be done by such clerk or clerks
demand or require such extra remun-
eration and that the fees collected
and taken in by such clerks is suffi-
clent to pay the seme but in no event
shall any such allowance be made b{
the county court where the fees col~-
lected by such clerk 1s not absolutely
sufficient to meet such demand, ).
The question that I would like to
have answered is: Iz there anything
embodied in this part of Section
11811 that woul prohibit the pay-
ment of the additional §$5600.00 to

a County Clerk's regular deputies
provided, of cours_e%tmty

o
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Court saw fit to meke such allow~
ance by court order and that the

fees teken in were sufficlent to

cover the same?

"Further I would like an opinion
in regard to the same part of Sec.
11811, Laws of Milssourl, 1637.

"I am hoping that you can find
time tco write an opinion on the
above matter yourself. I have re-
ferred this question to three dif-
ferent attorneys here and they all
feel that there 1s nothing to pro-
hibit the payment of this {500.,00
to my regular deputies. However,
I shall feel very much more secure
if I can be guilded by an opinicn
from your department,"

Lawg of WMissouri 1933, p. 370, Section 11811, pro=-
vide in part:

"The acgregate amount of fees that
any clerk of the County Court under
Article 2 and 3 of this chapter
shall be allowed to retein for any
one year's service shall not in

eny case exceed the amount hereine
efter set out. # % # #3; in countles
having a population of 25,000 and
less than 30,000 persons, the clerks
shall be allowed to retain §2300.,00
for themselves, and shall be allowed
to pay for deputies and assistants
$3000.00; in counties having a pop=-
ulation of 30,000 and less than
70,000 persons, the clerks shall be
allowed to retain {2500,00 for them-
selves, and shall be allowed to pay
for deputies and assistants §$3500.003
in countles having a population of
70,000 and less than 200,000 persons,
the clerks shall be allowed to re-
tein $3000.00 for themselves, and
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shall be allowed to pay for de-
puties and assistants $5000.00;

in counties having a population

of 200,000 and less than 300,000
persons, the clerks shall be al-
lowed to retain $3000.00 for them-
selves, and shall be allowed to
pay for deputlies and assistants
not exceeding {16,000,00 in such of
said counties where Court is held
at more than one place, and in all
other such countlies they shall be
allowed to pay for deputies and
assistants not exceeding ¥5000,00.
Provided, that the county court in
ell countlies In this state having
a population of 15,000 and less
than 40,000 persons may allow the
county clerks to retain, in addi-
tion to the amounts herein specified,
for deputies' or assistants' hire
a further sum not to exceed $500
per ennum to be determined b‘ the
County Court of such county.® # #

By the last decennlial census Nodaway County has a
population of 26,371 inhebitants,

Statutory authority for eppointing deputy county
clerks for any county is found in Sectiop 11680 R. S.
Mo. 1929, which provides:

"Lvery clerk may appoint one or
more deputies, to be approved b

the judge or Jjudges, or a mnjorzty
of them ih vacation, or by the court,
who shall be at least seventeen
years of age and have all other
qualifications of their prinecipsals
and teke the like oath, and may in
the name of their prineipals per-
form the duties of eclerk; but all
clerks and their sureties shall be
responsible for the conduct of their
deputies,”
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Your guestion is determineble by statutory con-
struction of the two statutes above set out, snd as a
gulde for statutory construction we find that Section
6565 R, S. lo. 1929 provides in part:

"The construction of all statutes

of thls state shall be by the fol=-
lowing additionel rules, unless such
construction be plainly repugnant .

to the intent of the legislature, or
of the context of the same statute:
Firgt, words end phrases shall be
teken in their plain or ordinary and
usual sense, but technicsal words and
phrases having & peculier and appro=
priate meaning n law shall be under-
stood according to their technical
import;# #* * "

CONCLUSION,

The words and phrases used in Section 11811, and
Section 11680, supre, should be given their ordinary
and usual meaning.

In “ection 11811, supra, the Legislature in proe-
viding compensation for deputy county clerks, speak
of the Yaggregate amount of fees that any clerk: # %
ﬁahnll be allowed to retain for any one yaar's ser-
vice."

- The only plausible construction of such language
is, that out of fees collected by the county clerk in
his official capecity, he shall retain or withhold in
his custody such sums within the limitation set out in
the section, to be used for services rendered,

The word "retain" as used in Section 11811, supra,
eliminates the county a&as a possible debtor for deputy
county clerk hire, and precludes any right of any deputy
to receive or enforce compensatlion for services from
the revenues of the county, binding all deputies to
loock only to the retainer in the hands of the county
clerk for their pay. County warrants are not to be used
to pay for the services of any deputy county clerks,
prior to September 6, 1937.
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Section 11680, supra, provides that the €Gounty clerk
appoint deputy county ck rks, as a part of thelr prercg-
ative, same to be approved by the County Court,

Section 11811, supreae, provides for & retainer of
$3000.00 for deputy hire in counties the size of Nodaway
County, and in the same section provides for an additione-
el sum for deputy hire "not to exceed {500.00", which
additional sum is left up to the sound discretion and
record order of the County Court, the Legislature not
intending that the county clerk be handicapped for lack
of helpe. 3

Construing Section 11811, supra, we are of the opin=-
ion that where the County Court, in its sound discretion,
has ordered the county clerk of Nodawey County to retain
from his collected fees an additional sum of $500,00 for
necessary deputy clerk hire, then in thet cese the county
clerk was entltled to §3600.00 as a total retainer to be
expended for cle rk hire. Without sueh an order of the
County Court,the county clerk was entitled to only $3000.00
as & total reteiner to be expended for clerk hire.

On September 6, 1837, a new lsw went into effect
whereby compenssation of the county clerk and his deputies,
for services rendered, became frog that date on a charge
against the county and not a charge against the retainer
in the hands of the county clerk, and the new law (rovides
further that compensation for services are payable in
montljly installments by monthly warrants drawn on the
county. (See Lgws of 1637, p. 440, Section 1181l1.) Oute
side of this charge we interpret the Laws of 18637 with
the same interpretation as we have given herein to Section
11811 in the Lgws of 1930

itespectfully submitited

Whe OUKR SAWYERS :
Assistant Attorney General.
A: rROVED;

?. Lie 'J.'Am
(Acting) Attorney General,

WOS:H



