
SHERIFF CONSTABLE : Power to execute state 
warrants . 

I•arch l o , 1937 

honorable ~rnest Binnicker 
Assistant Prosecuting Attorney 
~chananCot nty 

. .> t . Joseph, ti.lissouri 

Dear Sir : 

F fLED 

e acknowl edge your request for an opinion dated 
; arch 8 , H37 : 

"I \<onder if your off ice wou l d be 
so kind as to f urnish an opinion 
t o me on the followin~ matter: 

"I . Doe s a Constabl e of a town­
ship have the right t o go out of 
h i s own county and arrest a man 
on a felony or misdemeanor "'ar­
rant , or is he conf ined to his 
o\fil county,or 

"2 . Does he have t he right to go 
out of his county to return a 
prisoner where the prisoner had 
been arrested by the Sheriff or 
another off icer in a foreign 
county on a felony or misde­
meanor warrant . 

113 . Does the same ruling apply 
in the case of a Sheriff . 

"Thanking you for your attention 
in this matter , I am." 

;:;l ack ' .' Law Dictionary, citing Blacks !:.one •s 
commentations , defines the t ~rm "constabl e'' at ~n£;lish 
Com~on Law thus : 



• 
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"J r ubl1c civil off icer, whos •3 
proper and general duty is to 
keep the reace wi thin h i s dis­
trict , though he is f requently 
charged with additiona l duties . " 

In the case of State ex rel . v . ~inn, 4 o . App . 
347 , 1 . c . 352 , the offi ce of sheriff i n ~issouri i s de­
fined thus : 

"'l'he office of sheri ff i s one 
of the oldest known to the com­
mon l aw . It is inseparably 
associated wi th the county . 
The name i t s e l f signifies the 
keeper of the shire or county . 
* ·:• ·;} i~ The sheriff was the 
immediate officer of the king 
within the shire; rec eived 
his commission from the k ing , 
and direc t l y represented the 
sovereign power of t he State . 
He was the conservator of t he 
peace within the county; had 
t he s afe- keepinr of the county 
jail , and commanded the posse 
comita tus , or po\.ers of the 
county . He s erved the uroces s 
of the State , und enforced its 
execu tion , wh i ch , says Coke , is 
' the life und fruit of the l aw . • 
I n t h is c ountry , allowing f or 
the d i fference of our sys tem, 
h is function bas been si~l•r , 
and his r elation to the soverei gn 
po\ter the sarne . He is the chi e f 
executive off icer of the State 
in h is county." 

.e must now look to the Statutes regulating 
ter ritori a l pov1er of a sheriff and of a constabl e before 
we can answer your query on the r i ght of a constable or 
a sheriff to arrest on a s tate warrant within and bJYond 
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coun t y boundaries. 

Section 11756 , R . b . Mo . 1929 , provides : 

"Constables may s erve warrants , 
writs or attachments, subpoenas 
and all other process , both 
civil and criminal, and exercise 
all other authority conferred 
ur on them by law throughout 
t heir respective c ounties . " 

Section 3566 , R. S . Mo . 1P29, provides for the 
1ssuance of capias warrants as follows: 

" f. arrant or other r roces s for 
the arres t of the defendant in­
dicted may be issued by the court 
in which such indictment shall 
hnve been found or may be pending , 
or by the judge or clerk thereof , 
or by any judge of the supr eme 
court, and by no other off icers , 
and may be directed to and executed 
in any county in t h is state ." 

~action 3568 , , . ~ . Yo . provi des f or the issu­
ance of state warrants pursuant t o ~rand Jury ind i c t ­
ments as fo llows : 

"The warrant shall issue to the 
sheriff of the county where the 
indictment or information is filed , 
unless the prosecutLng attorney 
directs it to be issued to some 
other county; warrants may be 
issued to different counties at 
the same time . The sheriff must 
execute the warrant and subpoenas 
immediately after receiving them." 

... ect ion 3418 , R .s . ' .. o . 192 9 , provides for the 
issuance of state warr ants i n Justice of the Peace 
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Courts on misdemeanor complaints , as follows : 

'' .. ·· : .,, it shall be the 
duty of t he jus t ice to for t h­
with issue a v1ar rant f or the 
arrest of the defendant , d irect­
ed to the sheriff of the county 
or constable of the t ownshi p . 
or , if no such officer is at 
hand , then.to some competen t 
person who shall be s pecially 
deputed by the justice to 
execute the swme 6 by written 
indorsement to that ef f ect on 
such warrant . " 

Section 3467 , :t • .::> . !to . 1929 , provides for the 
issuance of state warrants in justice of peace courts 
on fel ony complaints , as follows : 

".honever compl a int shall be 
made 6 in writing and upon oath. 
to any magistr ate hereinbefore 
mentioned, setting forth that 
a felony h a s been committed . 
and the name of the person 
accused thereof , it shall be 
t he duty of such magistrate to 
issue a warrant reciting the 
accusation , and commanding the 
off icer to whom it shall be 
directed forthwith to take 
t he accused and br ing him be-
fore such magis t r a t e , to be 
deal t with according to l aw . " 

Section 3469 , R. s . Mo . 1£29 , provides: 

" .. arrants issued by any judge of 
the supreme or circuit or criminal 
court of any county may be execut­
ed in any part of t h is state ; and 
warrants issued by any other magis ­
trate may be executed i n any part 
of the county ·ith i n which he i s 
such officer. and not eleewhere 6 
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unl 3ss indorsed 1n tho rna~ner 
directed in the next s ection. " 

~ection 3479 , R. s . Uo . 1929 , provides : 

"If the }:erson against whom any 
warrant granted by a judge of the 
county court , jus t ice of the peace , 
mayor or ch ief officer of a city 
or t ovm ahall be issued, escape 
or be in any other county , it shall 
be the duty of any magistrate 
au thorized to issue a warrant in 
t he county in v1bich such offender 
may be or is suspected to be , on 
proof of the h andwriting of the 
magistr ate isouing the warrant 
t o indorse h is name thel~eon , . nd 
ther eupon the offendar ·ay be 
arrested in such county by the 
officer briPf \ng such ~ arrant , 
or any officer within the county 
\1 lthin ••hi eh t h e warrant i s so 
indorsed; and any such warrant 
may be executed i n any county 
within tl ... is state by the officer 
to whom it is d irected, i f the 
clerk of the county court of the 
county in whi ch t he war rant nas 
issued sh~ll indorse u pon or annex 
t o the war rant h is certif ica t e , 
with the seal of sai d c 0urt affixed 
thereto # that t he officer \'1ho issued 
such warrant was at the time an 
acting of f icer fully authorized t o 
issue the urume , and that his 
signature thereto is genuine . " 

bection 3492 , R. S . ~o . 1929 , provides : 

• henever any felony shall be 
commi tted , and the offender 
atte""l"t to escape , public noti ce 
ther eof shall be immedi ately 
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g iven , at all pl aces near where 
the same was committed~ and 
rursuit shall be forthwith made 
after the offender by sheri ffs , 
coroners and constables , and 
all others \tho shall be thereto 
required by any such officer ; 
and the offender may be arrested 
by any such of.l icor or h is 
assistants ~ithout warrant . " 

~ection 3494 , R. S . ~o . 1929 , provides : 

" :..very sherif ;.· , marshal , coron3r , 
constable or pol i ce officer who 
sha ll f <-11 or· r e fuse to pursue 
and arrest any orfender , as re­
quired by the preceding pro­
visions , shal l be deemed, guilty 
of a misdemeanor , and shall be 
puniShed by a fine not exceed­
ing f i ve .hundred dollars , or by 
imprisonment not exceeding one 
year , or by both such fine and 
i mprisonment . " 

In the l eading case of State v . Dooley, 121 Mo . 
591 , 1 . c . 503 , 26 S • \t . 558., the Su preme Court s a id: 

11The warrant was 'lot in evi­
dence , but i t woul d seem p1a in 
that neither Bennett ,"lor ~vans , 
although officers of Lafayette 
County , had any right to serve 
a war rant in Saline county , 
unless it was indorsed by a 
magistrate of Saline county or 
by the county clerk of Lafayette 
county , as provided oy section 
4024 , Revised 5tatutes, 1889 , 
.;: .. ~:.. :} t1 
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CQN"'LUSIOU 

!<'rom the foregoi n_r we see tha t in Missouri the 
township constabl e and the county sherif f are both 
bound t o make an arrest on a state warrant , properly 
in their possession , any pl ace i n their county , and i n 
s ome instances any pl a ce i n the state . 

bore an indictment in a court of record i s 
returned i n open court ., we find no provision f or a 
state warrant to issue to any constable in the county 
where the indictment i s found. but in such cases the 
state warrant i s onl y to issue to the sheriff of the 
county where t he indictment is filed , unl ess the 
prosecu ting attorney directs it to issue to some other 
county, (See section 3568 , supra .) . 

,.here the state warrant is issued on a misde­
meanor or a felony compl aint , bef ore the justice of 
the peace . it may be directed to e ither the county 
sheriff or t he township constable , in whi ch case the 
sta te warrant i s properl y in the hands of e ither f or 
arrest and return to the venue of the crime . (See Sec­
t ions 3418 and 3467, supra .) . r.:ither have equal power 
to execute s a id justice of the peace's state warrants 
wi thin the c oun t y , ~nd either may execu t e the same in 
any other county aft er same is indorsed by a magistrate 
of that county 1rho ha s power t o issue state warrants , 
and the same is true if the sheriff or constable get 
t he clerk of t he county court of the coun t y issuing the 
warrant , to certif y, sign and seal e ither upon or annex 
to the state warrant the fac t that the officer who is­
sued the state warrant was author i zed to issue same . 
(See sec t ion 3470 , supra ) • 

. here the state warrants are properly issued 
to any constable or sheriff by a judge of the Supr eme 
Court, Circu it )ourt or Crimina l Court of any county , 
t hen e ither thb const~ble or the sheriff must make an 
arrest in any part of the state and return the prisoner 
to the venue of the crime . (See sections 3566 and 3469 , 
supr a ) . 

\ ith,or withoui.a state warrant,any peace 
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officer , inc l udi ng a sheriff and constable , mus t 
pur sue an esc aped prisoner ~nd arrest him without 
Cc:>nsideration cf t ovms1 1p or coun t1 boundaries . 
( ~ee sec tions 3492 and 34S4 , supra) . 

If we h ave not answered your questions you 
will pl ease communicate with us further . 

Respectfully submitted , 

r. • OR': SAs~) .... S 
hssistant Attorney Aeneral . 

APPROVl!:D : 

~.!::-1'.1.YLOF~ ·-- ----
(Acting) Httorney General 

.. 0;::. : _ 


