INDICTMENT & INFORMAT ONwwCounts for felony and m’edemeanor
may not be Joined,

January 6, 1937 l.l/

Honorable G. C. Heckham !
Prosecuting Attornny

Crawford County

Steelville, Missouri

Dear Sir:

We have your request for an opinlion of this office
reading as follows: .

"I very often have complaints agalnst
persons for operating a motor vehicle
while 1ln an intoxlcated condition, in
viclation of Seection 7783 of the Revised
Statutes of Missouri, 1929,

In these cases 1t 1s often difficult to
prove beyond a reasonsble doubt that the
defendant 1s intoxicated. Would it be
poseible to inelude a second count in
such an informatlion charging careless
driving, which, of course, 18 a plein
milsdemegnor? If this e¢ould be done 1t
woul  greatly exvedite matters as the
evidence in such cases will almost always
show careless driving, ~ven 1f 1t does
fall to prove beyond a reasongble doubt
that the defendant was intoxicated.™

The right to charge a defendant with several crimes
in one information has been looked upon with diefavor in this
atate save and except certaln specific lnstances wherelin some
specific fule of law makes a provision therefor, This 1s
particularly true in the cuse of burglary and larceny whereiln
the came 1s speciflcally provided for by statute., In H9%ate
vaidKurtz (1927) 2956 8. W. 747, 1. c. 749, the Supreme Court
saldq;
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"“Under our practice it is error to jJoin
counts in the same indictment or in-
formation ch.rging a felony and misde-
meanor. Storrs vs., State, 3 lo. 9;
Hilderbrznd vs. 8tate, 6 Mo, 548. It
mey be taken advantage of elither by
demurr r or motion in arrest, and, as
defendant ccmplalins of the Jolnder in
his motion for a new trial which has been
substituted for the motlon in arrest
(Laws 1925, Sec. 4080, p. 198), the
question 1s prescrved. The Jolnder
constituted error."

The Kurtz case supra was exprescly approved and followed
in State vs. England (1628), 11 8. W. (24) 1024,

It 1s apparent from a caref:'l examination of Article I,
Chapter 41 relating to motor vehicles, R.S. Mlscouri 1229, that it
wae the clear intent of the law makers to make the violation of the
many regulations contained thereln a criminsl offense. Section
7770 relates to number plates. A violation thereof may be a
misdemeanor, State ve. Hass, 82 8, W. (24) 621. Section 7777
relates to the rules on the road and traffic regulations, A nerson
may bLe prosecuted for a violation thereof (Section (k)), State
vs. Nece, 255 8.W. 1075, Sections 7782(a) and 7786(c) makes 1t
a felony to tamper with a motor vehicle, or to drive the same
without the owners permission, State vs. Wahlers, 66 5. W. (2)
26. BSection 7788 prescribes the regulations as to welght of
trucks or motor vehlcles upon the highways. The viclation of
this cectlon ls a mlsdemeanor. State vs. Schwartzman Service,
40 9, W, (2) 479. ©Sectlons 7783 (f) and 7786 (c¢) make 1t a felony
to leave the scene of an accldent without stopping and giving
your name and certaln other informatlion. State vs. Hudson, 285
8.W. 733. These sectliones are all a part of Article I, Chapter
41, R.S. Missouri 1929, Seetion 7786(d) makes it a misdemeanor
to violate any of the provisions of this Article (except those
specifically designated therein) and 1t would appear that driving
a car in violation of the rules of the road as lald down in
Seetlon 7775 R. S. Missourl 1929, and being a part of Article
I, Chapter 41, 1s included ther=in,

The cases heretofore cited conelusively show that the
violation of various sections of Article I ie a erininsl offense.
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Careless driving 1s therefore a misdemcasnor, 7775, 7786(4),
R.S. Missouri 1929, while driving a car intoxlcated is ded2ared
to be a felony, 7786(c), 7783(g). The evidence of elther offense
1s not necessarily germane to the other, and for that reason
nelither offense 1s sssentially a part of the other, but are
totally 1ndependent of each other. A person does not have to
be intoxicated to drive a car ln a careles:s and reckless manner;
nelther does a person charged with driving an automobile while
intoxicated have to drive the same in a careless and reckless
manner. A careles:= driver may or may not be intoxlcated; a
drunken driver may or may not drive the car in a careless and
reckless manner, An azcduittal of one would not necessarily be
a bar to a proeccutlion for the other. Concentrated offenses
may be Jolned only when they arlse out of the same transaetion,
and are so cognate than an acquittal or convietlion for ond
would be a bar to a trial for the other. This 1s the test laild
down in State ve. Chrlistlan, 263 Mo. 382, State vs. Young, 266
Mo. 723, and 8t%tate vs. Kurtz, supra.

Under the cilrcumstances outlined ln your letter, we
would recommend that 1n cases where the defendant 1s acoultted
of driving a car 1lntoxicated, that vou also file a churge of
careleses driving agalnst the defendant and try him on that
charge. As a matter of practice 1%t may expedite matters to file
both charges separately in the beginning.

It is therefore the opinion of this of"ice that counts

for careless driving and driving a car whlle intoxicated may
not be Joined in the same 1lnformation,

Respectfully subnitted,

FRANKLIN E, REAGAN,
Agsistant Attorney (enecral

APPROVTED:

(Acting) Attorney General
FER 3 MM



