
INDICTMENT & lNFORMAT:ON~ounts for felony and mtcde~eanor 
may not oe joined. 
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I F -~ f ~ 0 

Honorable G. c. f:jeckham 
Prosecuting Attorn~y 
Cra\?ford County 
St eelville, Missouri 

G 
Dear Sir: 

We have your r equest for an opinion of t h is office 
reading as follows: 

"I very often have c ompl aints against 
per eons for ooe~ating a motor vehicle 
wl1i l e in an intoxica ted condition, in 
violation of Section 7783 of the Revised 
Statutes of lUssouri, 1929. 

In t hese cases it is often difficult to 
prove beyond a r easonable doubt t hat the 
defendant is intoxicated . \Jould it be 
possibl e to include a second count in 
such an information charg ing careless 
driving, whi ah, of course , is a plein 
misdemeanor? If t hi s could be done it 
woul greatly exuedite catters as the 
evidenc e in such oa ses wlll aloost always 
show careless driving , PVen if it does 
f ail to orove beyond a r easonable doubt 
tha t the defendant was intoxioated . M 

The right to charge a defendant wi th sevor al cr1~es 
in one information has b Pen looked uoon with disfa vor in this 
s tat e save and except certa in specific i nstances whAr ein some 
soeo1f1c rule of law m~<e s a orovision therefor . This is 
particularly true in the c se of burglary and larceny wherein 
the ~ arne is s~eoif1cally provided for by statute . In St ate 
vs . Kurtz (1927) 295 S. W. 747, 1. c. 749 , the Supr eme Court 
sa1d: 
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11 Under our practice it is error t o Join 
counts i n the same indictment or in­
formation c~ .rging a felony and misde­
meanor . Storrs vs . 3tate, 3 llo. 9 ; 
Hilderbrand vs. Sta t e , 5 Uo. 5~8 . It 
may be t aken advantnge of either by 
demurr r or motion in ;~rrest , and , as 
defendant c omplains of the Joinder in 
his motion for a new trial which has been 
substituted for the motion in arrest 
(Lawn 1925, Sec . 4080 , p . 198) , the 
question i s pres0rved . ~ j oinder 
c onstituted error. " 

The Ku.rtz case supra was expreer ly approved and followed 
in State vs . England (1928) , 11 s . w. (2d) 1024 . 

It i s anparent f r om a caref ·l examination of Article I , 
Chapt er 41 relating to motor vehicles , R. S . U1o .,our1 1'::29 , that it 
was the clear intent of the law maker s to make the violation of the 
many r~gulations conta ined ther ein a criminal offense . Section 
7770 relates to nuober pl ates . A violation •hereof cay be a 
mi sdemeanor. St a te vs . Haas, 82 S. ' · ( ~d ) 621 . Section 7777 
relates to the rules on t he road and traffic regulations. A •1er son 
may be prosecuted for a viola t ion thereof (Section (k ) ) , St at e 
vs . Nec e, 255 8 . V. 1075. Sections 7782(a) and 7786(e) makes it 
a felony to tamp~r with a motor vehicle . or to drive the same 
without the owners permission, St a te vs . ~ahler n , 56 s . W. (2 ) 
26. Section 7788 prescribes t he r egul ations as to weight ot 
trucks or motor vehicles upon the highways . The violation of 
thi s section is a mi[~demeanor . State va . Schwartzman Sei-vice, 
40 s . w. ( 2) 479. Secti ons '7783 (t) and 7786 (c) make it a telony 
t o leave t he scene of an accident ~ithout stoppi ng and giving 
your name a.nc~ certain other information. Sta te va. Hudson, 285 
s.w. 733. These sections are all a part ot Art1ole I , Chapter 
41 , R. S. rn ssouri 1929. Section 7786( d) maltes 1 t a misdemeanor 
to viola te any of the provi s:ons of t his Article (except those 
rpecifically designa t ed ther ein) and it would appear tha t driving 
a car in viola tion of the rules of the r oad as laid down in 
Section 7775 R. s . Miss ouri 1929, and being a part of Article 
I , Chapter 41, is i ncluded ~1er~1n. 

The cases heretofore cited concl•1 s1vely show tha t t he 
violation ot various sections or Artiol o I i s a cri~1nal offense . 
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Careless driving ia therefore a mis~ emnanor, 7??6 , ??86(d), 
R. S. Missouri 1929, while driving a car intoxicated is de~lared 
to be a felony , 7786(c) , 7783(g) . The evidence of either offense 
i s not necessaril y ger mane to the othr-r , and :for tha t r eason 
ne ither offense is essentially a part of the other , but are 
totally independent of each other . A person does not have to 
be intoxica ted to drive a car in a careloAo and reckless manner ; 
neither does a per son charged with driving an autooobi le while 
intoxica ted have t o drive the aarno in a careless and reakless 
manner . A careless driver may or may not be intoxicated; a 
drunken driver may or may not drive thP. car in n careless and 
reckless manner . An acquittal of one woul d not necessarily be 
a b~ to a pros Pcution for the other. Concentr ated offenses 
may be j oined onl y when they ari se out of the same transaction, 
and are so cognat e t han an acquittal or conviction for ont 
would be a bar to a trial for the other . 'l'his is the t est laid 
down in Stat e vs . Christian, 253 Uo . 382, State vs . Young, 266 
Uo. 723, and State vs . Kurtz, supra. 

Under the circumstances outlined l n your letter, we 
would recommend t hat in oases 'here the defon~ant i s a.oouit ted 
of driving a car i ntoxicated, that you also file a oh ~ rge ot 
careless driving against t he defenc"l'ant and try hin on that 
charge . As a matter of pr actice it cay expedite matters t o file 
both ch~rges separat el y in the bP.ginn1ng. 

It i s ther efore the opinion of this o~~ice tha t counts 
f or careles ~ driving and driving a oar while i ntoxicated may 
not be Joined in t he se•e information. 

Respectfully subuitted, 

FRANKLIN ·~. REAGAN', 
Ass istant Attorney General 

J . E. TAYLOR, 
(Act.J.ng) Att orney General 

FER: Wl 


