
--TAXATIOi~ Investigati ons and hearings by Auditor com!lelli "':g pro-
duction of books and oapers . State Auditor in holding 

SALbS TAX : invest i gat i ons and hearings may summon witnesses and 
require production of any books , papers or records of 
anyone having evidence needed in such hearing. 
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This off ice acknowledges your request dated November 

-, 

9th f or an off icial opinion from this department as to your 
authority in investigating and examining retailers for the 
pu.r·pose of ascertaining the amount of sales tax of such 
retailers , to examine books, papers, r ecords, und persons , 
officers or agents of corporations , who are enga[ ed in 
retail sales of personal property and/or servi ces subject 
to t he two per cent sales tax act , oi· of examining the 
records , t ooks , files and papers of the party or corpora­
tion f rom whom such retailer obtains the articles of personal 
property which he sells . 

Your inquiry involves the question of the construction 
of Sections 15 , 16 , 17 and 18 of the Sales Tax Act of Missouri , 
located at paee 552, Session acts of Missouri 1937, by whi ch 
sections the Legislature has set up the procedure for the 
Auditor to follow in t he as se~sing and col lecting of t h is 
tax. Your inquiry goes to the questi on of ~hethor or not 
the Auditor, or his agents , may require any person other 
than the person under investigation to furnish evidence 
pertaining to t l.te business of such person under i nvastiga­
tion. 

Section 15 of the Act r eads as f ollowa: 

"l!.very person enga ged in the busi nesses 
herein described in this State shall 
keep r ecords and books of hi s gross 
da ily sales, to(;et hor with invoices , 
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bills of lading , salds records , copies 
of bills of sale and other pertinent 
papers and documents . Such books and 
records and other papers and documents 
shall, at all times during busi ness 
hours of the day, be sub ject to in­
spection by the Audi tor or his duly 
authorized agents and empl oyees . Such 
books and r ecords shall be preserved 
for a period of at least two years , 
unless the Auditor, in writing, authori­
zed their destruction or d isposal at 
any earlier date . " 

This section requires every person engaged i n the retail sale 
business d ascribed in the Act to keep recorda and books on hia 
gross daily sales, together with invoices , bills of lading, 
sales recorda and other papers or documents , which shall be 
subject to inspection of the Auditor, or his agents, at all 
times during business houra. Such r etail merchant , by enter­
ing into the businesses descr ibed in the Act , is bound to 
submit and furnish his records to the Auditor, or his agents , 
for their i nspection, and by engaging in business under the 
Act, he surrenders h is constitutional ri~1ts of s earch and 
seizure as to the information contained in such recorda . 
State vs . Bennett, 288 s . '' · 50 , l . c . 53. 

Section 1 6 of the Act , which is as :follows a 

"For the purpose or ascertaining the 
correstnes~ of any r uturn, or for the 
purpose of determining the amount of 
tax due from any person, the Auditor 
or any employee of the Auditor desig­
nated in writing by the Auditor may 
hold i nvestiga t i ons and hearings concern­
ing any matters covered by this Act , and 
may examine any books , papers , records 
or memoranda ·bearing up.on such sales by 
any such person and may require within 
the county wrere t he person resides or 
does business the a t tendance of such 
person or any officer or employee of such 
person, or of any ,I:erson having knowledge 
of such sales , and may take testimony 
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and require proof for his information . 
In the c onduct of any investigation or 
hearing, nei t her the Auditor nor any 
empl oyee thereof shall be bound by the 
technical rules of evidence a nd no in­
formality in any proceeding , or in the 
manner of t aking test~ony, sha.ll in­
validate any order, decis i on , rule or 
regulation made or approved or con­
firmed by the Auditor. The Auditor 
or any empl oyee t hereof hol ding such 
investigation shall have power to ad­
minister oat h s to such persons or wit­
nesses.• 

provides that t he Auditor may hol d hearings and i nvestigations 
for the purpose of determining the amount due from any person 
or the correctness of h is r e turn. In such investigati ons or 
hearings, the Auditor may exami ne any books, papers , recorda 
or memoranda bearing upon such s ales by such person t hen be­
ing i nveatiga ted and may require within the county where the 
person resides , or does business , t he attendance of such per­
sons or any off icer or empl oyee of such person, or of ££! 
person hav1 ng knowledge of such sales and may take tea ony 
and require proof Of such information. 

Section 17 of the Act , which is as fol l c..ws: 

nif any person summoned as a witness 
by the Auditor or such employee of the 
Auditor shall f ail to obey such summons 
or s hall refuse to t estify or ans wer 
any materi al ques tion or shall refuse 
to produce any book, record , paper or 
other data when required so to do, he 
shall be deemed gui l ty of a misdemeanor 
and punished as provided by law. " 

provides for the punishment of those who fail t o obey the 
summons and to testify or to produc e the books or papers which 
t he Audi tor, or hi s a gents , is authorized by said 3ection 16 
to examine . 
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The Legislature . by Section 16 aforesaid. in authorizing 
the Auditor and h is agents to make investigat i ons and hold 
hearings, has gi ven more aut h or·ity to them than is given by 
the general s t a t utes auth orizing taking of depositions, in 
t hat t hey may exam.ine books . papers . records or memoranda 
bearing upon the sales o f the party being investigated or 
examined, and may require within the county where t he person 
resides , who is being eXSL1ined or investigated , t he attendance 
of such pe rson or any off icer or employee of such p erson, 
or of any person having knowledge of such s alea wh ich are 
being i nvestigated and may t ake the testimony necessary 
f or t he proofs i n s uch examination or hearing . 

In order to compel the attendance of such witnes ses 
and t he production of the books. papers or records , the Legis­
lature has by i mplication authorized the Aud.itor• or hia 
agents , t o iasue the neceasary process f or obtaining such 
evidence f or by Section 17 it has provided for a punishment 
f or t hose who f ail to obey the summons or to t estif y or to 
answer any material questions, or t o refuse to produce any 
books . records , p apers or other data when r equired so .to do. 

Aa Sections 15 and 16 of said Act encroach upon the 
constitutional r i ghts of search and seizure of the citizen, 
t hey should be stri ctly construed, but such construction 
sh ould not be so strict as to destroy the intent of t he Legis­
lat ure . In support of t his cont ention , we quote from 64 A. L. R. 
Colcord v . Granzow, 699, l . c . 706 as followsz 

"The rule of s t rict construction, as 
applied to statutes , does n ot mean that 
wor ds shall be so restricted as not to 
have thei r f ull meani ng . but l!lerely 
means t hat ever ything s hall be excluded 
from t he operation of the statutes so 
construed which doe s not clearly come 
wi t hin the meaning of t he language used . 
25 R. C. L. at page 1076, s ays: ' ~be rule 
of strict construction comes into play . 
only when the language , after analysia 
and sub jection t o t he ordinar y r ules 
of i nterpretation . presents ambiguity.' " 

To construe Section 16 of the Act to hold tha t the Auditor 
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or h is agents, does not have authority to summons witneasea 
and require the production of bo ks , papers and records of 
any p erson who had such informat i on, would be such a con­
struction upon this section as to prevent the very object 
of the Legislature in enacting the section. This would be 
contrary to the rule of statutory c nstruction. Mi ssouri 
Granitoid Company vs . Geor ge, l bO Mo . App . b~O, l . c . 657 
reads: 

"Statutes are ~ot to be construed so as 
to pervert the very object a~ed at . " 

COr.< .. LUSIO~ 

This off ice is, therefore , of the opinion that the 
Audi t or, or his agents, in holding investigations of sales 
concerning any matters covered by the two per cent Sales 
Tax Act, and pertaining to the retail s~les, may at a~ times 
during business hours of the day, requ ire the production 
of records, papers and documents in the poaseasion of such 
retail merchant; and in such hearings , they may is sue sub­
poenas compelling the attendance of any person having know­
ledge of the matters being inquired into; or the production 
of any books , papers , records or memoranda which are rel evant 
to the i asues involved in the i~vestigation or hearing; and 
may punish any person who fails to obey such process . 

APPROVED : 

'1'\V B : R'l' 

HOY McKITTRICK 
Attorney General 

l\espectfully submitted , 

TYH.. .~ . BUhTON 
Aasiatant Attorney General 


