COUNTY BUDGET ACT: 1. Any surplus remaining at close of fiscal
year ,may be used to pay outstanding
valid county warrants for previous yesars.

2., Warrants should be paid according to
registration.

3, Section 14 of County Budget Act applles
to counties of more than 50,000 popula-
tion,.
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kKr, Lee parham
Circult Clerk
Stoddard County
Floomfield,kissourl

Dear Sir:

This Department iz in receipt of your letter
of'" February 17, wherein you propound certaim questions
relating to the County Budget Acet for an opinion.

Your questions are somewhat similar in nature. How=
ever, to make distinetions snd to clarify the same
we shall attempt to answer each question separately,

I.
Your first question 1s as followss

"Any surpluses existing
in any year since the
effective date of the
present Budget Law,can
or cannot be applied or
distributed to and on
any outstanding warrants
or obligations for any
years previous to the
enactment and effective~
negs of the present
Budget Law.,"

Assuning that you desire your guestions
answersed solely for the purpose of the budget in your
own county, we call your attention to the fact that
the bBudget Act presents two systems of procedure,the
firast elight seections governing counties of less than
50,000, the next twelve sections relate to counties
over 50,000. Knowing your county to be less than
50,000 1t 18 necessary that we confine our conclusions
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to the first e'csht seections, pages 340 fto 346,in-
clusive. It was the purpose of the county budget
act to promote economy snd efficieney in county
government. By Seetion 22, page 361, Seetlons 9874,
0985 and 9986 were especlally repealed, and all other
sections, insofar as they micht conflict, were re-
pealed. In our interpretation of the budget act we
have not treated 1t as abrogating and nullifying all
of the sections of the Revised Statutes of 1929 per-
taining to the flnancisl structure of the county,but
when sald sectlions conflict with the budget act
naturally the provisions of the budget act must teke
precedence and repeal any part of a section which is
in conilict therewlth.

By the terms of the County Budget Act, page
341 the expenditures of a county for the current
year are placed !n six different classes. The sixth
class 1s as follows:

"After having provided for the
five classes of sxpenses hereto=-
fore specified, the coun‘y court
may expend any balance for any
lawful purpose. Provided, however,
that the county court shall not
incur any erxpense under class
g81x unless there is actually on
hand 1n cash funds sufficient to
pay all claims provided for in
precedin: classes together with
any expense incurred under class
slx. Frovided, that 1f there be
outstanding warrants constitut-
ing legal otli-ations such war-
rents shall first be pald before
any expenditure is suthori-ed
under class 6."

B8y the provisions of Class Six, as herein
quoted, i1t 1s evident that the Leglslature took



kr. Lee barham > March 1,1937

into consideraticn the fact that many counties, at the
time the budget act became effective, would have out=-
standing warrants. The budget for any year 1s based

on ninety per cent ol the anticipated current revenue,

It was held in the case of State v. Johnson
162 Lo, 6281l, as follows:

"A county warrant velld when
issued is not rendered invalid
because the revenue provided

to pay 1t 1s not collected
during the year Iin whieh 1t

was issued, or 1s misappropriated
by the officers of the county
for whose act the holder of the
warrent 1s not responsible, On
the contrary, the surplus county
revenue remeining after the pay=-
ment of all current expenses

of every kind for the y=ar for
which such revenue was levied
and collected, may be used in
the payment of outstanding

velld unpeid county werrants

for previous years,"

Vie are, therefore, o' the opinion that any
surplus exlsting In any ysar under the Budget Act
can be applied to outstanding warrants for previous
years.

iI.
Your second question 1s:

Is it true in accordance with
the Law that any surpluses
emerged or carried forward
from year to year preceding
and including the year prior
to the effective date of the
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present Budget Law, be used

and distributed, as the County
Court may ses fit, to the pay-
ment of outstanding warrants
and obligations unpeid, in any
of the years preceding and in-
cluding the year prior to the
effective date of the present
Budget Law and that any surpluses
In any year following and includ-
ingz the year succeeding the
snactment end effective date of
the present Budget Law be ap-
plied and used in the payment
of outstanding warrents and
unpald obligations in the year
in which sald outstanding
warrant or unpaid obligation
accrued, or smerged and carried
forward end distributed in the
payment of outstanding warrants
and unpaid obligations ror any
of the yearg, as the County
Court ~ay see fit, following
and including the year succeed-
ing the effeetive date of the
present budget Law of Hissouri?"

Having come to the conclusion in the first
question that any existing surplus at the closé of the
fiscal year under the budget act can be used for dis-
charging obligations or outstanding warrents from the
previous year, your second question would therefore
relate to the power of the county court to discharge
the obligations In any manner they see fit. The
decislion quoted supra, State ex rel. v. Johnson, 1s
followvad 1in the case of Holloway v. Howell County
240 Mo, 1, c. 612, as follows,

"The bill alleges that the

share of the district 1s stlill
in the county treasury,but the
proof shows nothing of the sort.
Whatever mere theory be in-
dulged by way of inference,one
way or the other, the actual
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fact 1s, as shown by the proof,
the money levied for county
purposes was used for county
purposes, presumably for paupsers,
insene persons, the salaries of
officiels, the expenses of running
the courts, jury fees, sxpenses
of slections, eriminal costs and
roads and btridges elsewhere,
(Vide ,R.£.1909, sec.11423.) It
is not clear there was any ‘county
revenue' left at the end of any
yeer after paying the indebted=-
ness and otligations of the
county for the current ysar. But
if there was,then under certain
statutory conditions, the coumty
court had the right to transfer
it to other proper funds and use
it for county purposes for en=
suing years or existling deflecits,
if any, after 2ll contracts
entered into with reference to
the ecurrent year creating present
indebtedness had been complied
with and all outstanding current
county obligations had been
satisfied.

The duties of the treasursr with respeet to
entering warrants is set forth In Section 12139 ,as
followss

"He shall procure and keep a
well~bound bock, In whieh he
shall make &n entry of all
warrants presented to him for
payment ,which shall have been
legally drawn for money by

the county court of the county
of whieh he 1s the treasurer
stating correctly the date,
amount, number, Iin whose favor
drawn, by whom presented ,and
the date the same was presentedj
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and all warrants so presented
shall be pald out of the funds
mentioned in such warrants,and
in the order in which they
shall be presented for payment:"

Seectlion 12140 contains the provisions for the
eounty treasurer paying the warrant. The pertinent part
is as followss

"No eounty treasurer shall
refuse the payment of any
warrant legally drawn upon

him and presented for pay-
ment, for the reason that
warrants of prior presenta-
tion have not been pald,

when there sheall be money

in the treasury belonging

to the fund drawn upon,
sufficlent to pay such prior
warrants and any such war-

rant so presented; but such
treasurer shall, as he shall
receive money lnto the treasury
belonging to the fund so drawn
upon, set the same apartlor

the payment of warrants previous-
ly presented for the ordinary
current expenses of the county
as mentioned in the preceding
section,and in the order present=-
ed ,so0 that no such warrant of
subsequent presentation shall
remain unpald by reason of the
holder of such warrants of
prior presentation falling to
present the same for payment
after funds shall have accrued
in the treasury for thelir

payment:

The Johnson decision &lso holds that delinguent
taxes, when collected, must be applied to outstanding
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warrants issued Iin the year in which the taxes were
levied. 8ince the enactment of the budget act we
think that the Johmson decision is also decisive of
what shall be done with eny surplus remaining in
any year., After referring to the seections herein-
above quoted the court says, 1, c¢. 631:

"This sectlon then had been
the law of this State for
twenty years Dbefore the
adoption of the Constitution
of 1875, Prior to that, it
was not neecessary that a
county warrant should be
drawn upon a special fund

or that 1t should come to

the holder durilng the yecar

in which the indebhtedness

was created., What, then,

was the effect of the Consti=
tution upon this section?

As was ruled in Andrew County
Ve S5chell , 135 Ko. 3l,and
State ex rel. v. Payne,151
“o, 670, that sectlion was
modified by the Constitutlion
to the extent that there=
after the warrants drawn by
the county court in any yesar
to meet all the necessary and
current expensce for that
year must first be paid in
full in the order of thelr
registration, and 1f e surplus
was left, then the eection
operated on 2ll other war~
rants just as 1t had previous
to the adoption of the Constitu=~
tion of 1875. In a word, that
sectlion, in so far only as it
eonflicted with the provisions
of seetion 12 of article 10 of
the Constitution, became
inoperative by foree of the
Constitution as soon as it
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went into =2ffeet, because
inconsistent therewith., But
with this exeection there is
no such repugnancy as requires
us to hold 1t was absolutely
repealed, the rule of con=
struction belng that before

it shall be conatrved as re-
pealed by implication only,the
two must be so repugnant that
both can not stand, and, we
think, with the modificetion
we have mentioned, both can
stand. ©5Suech has been the
opinion of the Legislature,

we think, from the faet that
this section has been pre=-
served through three revisions
since the adoption of the
Constitution, We conelude
that this surplus, after the
current expenses for the years
1895 and 1896 had all been
paid, at once became subject
to this general statute, seetion
3166, Revised Statutes 1889,
which provides a just and
equitable rule for the peyment
of the debte oi the counties,
The preferred right of pay=
ment according to registration
1s not teken away further than
the changed condition wrought
by the Conetitution requires,
and when the Constitution 1s
read into snd with this section,
1t merely changes the order of
payment so that the funds pro-
vided for each year's expenses
is primarlily the fund out of
which warrants drawn for those
expenses are to be pald aeccord-
ing to their presentation and
registration in that year,and
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when they are all peld end a
surplus, as in this case,re-
mains, then 1t is applicable
to unpaid warrents of former
years and section 6771, Re=
vised Statutes 1899, provides
the rule of priority Jjust as
1t did before lts modification
by the Constitution of 18756,
and the surplus is not teo be
distributed pro rata."

%e are, therefore, of the opinion that the
unpaid obligations should be discharged out of any
surplus remaining and should be pald according to
the registration ol the warrants,

I1I.

Your thlrd question 1ss

"a8 to Sec.ld,pages 348 &

349, Mlesourl Laws, 1933,

can any surpluses In each of
several years following and
Including the year succeed=

Ing the eifective date of the
present Dudget Law of Missouri,
be used to pey any outstanding
warrante or unpaid obligations
in any of the years preceding
and Including the year prior
to the sffective date of the
present Budget Law of Missouri?"

Lvidently you refer to the first paragraph
on page 349, which is as follows:

"Any cash surplus at the end
of any fiscal year shall be
carried f and merged
with the revenues of the
succeeding year. Payment.
of any legal unpaid obliga-
tions of any prior year,
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however,zhall be a first charge

in the budget aga'nst the

revenues of the budget vear;
provided that any deficit exist-
ing at the end of the year preced=
ing that ir which this sct takes
effect may bs pald over a term

of years, or In such other manner
&8s ths county court may deter-
mina."

As stated !'n the beginning of this opinion,
{our county 18 not affected by thls portion of Seetion
43 sections 9 to 20, Incluslve, belng applicable to
counties of more then 50,000 pepuletion; the first
eight sectlions, applicable to your county, do not glve
the county court any such power. We think the logle
and authorities heretofore gquoted In your first two
questions are applicable and, as stated in the last
paragraph of your letter, that each year following
and including the effectlve date of the budget law
must carry 1ts21lf finenclslly, and that all obliga=
tions of any year were to be peid from the assessed
revenue in that particuler year. If any surplus re=-
mains after all obligations are pald =aild surplus
may be used in paying past obligations,

Respectfully sulmitted,

OLLIVLR W, NOLEN
Asslstant Attorney General

APPROVED:

J. E. TAYLOR
(Acting) Attorney General.
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