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FRCUTT CLERKS: Circult clerks are entitled to fees earned
¥ althouih not collected during the year for
which they are earned, but collected in sub=
sequent yeers, for one year's service.

;_,/lﬁ s

Meprch £, 1937

Mre - ™ Baker
Tirenrtt Clerk
'niraln “ounty
‘exico, ¥issouri

oenpr Nre Fnkeri

This will acknowledge ~eceint of your letter, w 'ch
reads ns Tollows:.

"1111 you plemse advlise me I1f a Clreunlt
“lerk resigns on January lst, 1937,
leaving two yoars of unexp red term,

is he entlitled to earned fecs for the
year 19356 to be reid him If he hes not
collected the full smount of fees ~“ue
him, aecording to law, in the  reced . ng
year?”

ve direet your sttentlior to ‘eetiom 11786, Laws of
Hilssouri, 1933, age 369, relating to the aggregate smount
of fees a circult clerk may retain for one ycar's service.
It reacs ‘n part as follows:

""he aggregate amount of fees that sny
clerk of the Cirecu't Court under .rticles
2 and 3 of this Chapter shall be allowed
to retaln for m»y one year's service
shell not 'n any case exceed the smount
herelnafter set out. # # = # # provided,
that In any county wherein the clerk of
the Circu't “ocurt ls ex-officlo recorder
of deeds, o«'¢ offlices shall be consiier-
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ed 8 one for the purpose of this
sectlon; provided, urther, *hat
clerks of the Clre: it Court shall

he allowed to =eta n, in ajditlon

to the fees allow.d mder this
section, all fees earned by them

in cases of change of v enme from
other counties; -rovlded, "urther,
that, until the expirsilion of thes:r
present terms of offlce, the —ersons
holding the offlces of Clrcult "lerks
shall be paild In the mame msnner and
to the snme extent as now nrovided by
law."

‘eetlon 11214, Laws of llssourl 1333, iage 372, makes
it the cuty of the cirecuit clerk to charke and colleet in
nll csses every foe accruing %o tholr offlces, and that
at the end of each quartsr to 'iIle with the eounty clerk
s report of all such fees pald and secrued to the of{ice of
the clreuit clerk, GCuarterly, svery clrcult clerk shsll
pany into the e unty treasury the amovnt of any fees collected
in excesa o ‘'he sums permi.tted Lo bLe retained for hls ser-
vices and pay of doputles snd asslatants.

Casuel reac ng I Lhe sbove cliiled statutes ndlca‘es
thet the Legisleture Intonced thst the circult clerks were
to be nrald om & foe brgls sand that ihe ancunt of fees due
the cirenlt clerk could not exceed the maxismmm amounts
enumerated !n “ection 11758, supra, ‘or any one year's
service,.

e sprrocach your rrec s8¢ guestions 1)1d the Leglslature
contemnlate that the fees carnei in eny one yesr must be
collected during that year Iin order to e retained by the
eircuit clerk?Y Or, mey hey be earned In one year and collect-
ed in another and ve retalined by the circult eclerk, -rovided
the fees collected do not exceed the amount permitted to be
reteined by low?

In the case of /‘llen vs. Cowan, 96 Lo, 193, the “upreme
Court had before it for consideration thils rproposition, "Can
the fees earnod by a eclircuit clerk each yeoar he was In office,
though -ot collected In the year in which ‘hey were enrned, be
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en-11ed@ vhen collected te the ~ayment of hils sslary” In
*2lrfng ucen ‘he questl n herctofore stated, the court, nt

~are 195-196 =sald:

"In 1888 (icts 1883, pe 93) the sct

of 1874 was amendei, 'nereasing the
anounts anthorized to be reta’ned by
clerks for deputy-hlre. "he obvious
intent of the constitutl mal and
statutory rrovisions asbove referred

to was to fix the annual compensatlion
vhich & clerkof a court of record
might receive out of the fees and
emoluments of the office, and the
amount of such fees which he might

ap ropriate to the payment of depnties
and assistants. If the fees of the
office of clerk a muslly eerned by him
smounte to a sum sufficient to pa

his selary, and the compensation sllowed
to be pald deputles and asslistents, he
would have the un:oubted right so to
apply t e ssme when collected. In
Thornton ve. Thomas, 65 lo. 272, 1t

was ecld that the fees of the orfice
constituted = trust fund to be spplied
in the peyment of deputles end assist-
ants snd the salary o the clerk
fixed by lew, end the surplus, if sny
after such p ayments, to be pald into the
treasury of the county.

™he question as to whether one of these
trusts would be to supply any deficlency
in the receipts of a former year to

cover expenses snd salarles weas nelther
before the court nor decided ln thet
case. If the snnuel fees earned by a
clerk, as is held in the case above c ted,
are chergeable with a trust in favor of
such clerk to the extent of his salary
ancd the ecompensation allowed hls cdeputiles,
it logleally follows that whenrever collect-
¢d they shouldbe applied to the dischsarge
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of that trust. Th!s deduction ‘s
consonant not dnly with reason but
the Justice o the case. Under any
other ruling a clerk might In a given
year ecarn ‘n fees a sufflcient amcunt
to pay his selary, and be depr!ved

of a large rart of 1t if he failed to
collect the whole of the fees so earned
either because esrned in s:lts which
were not determined during the year
or from any other cause,

"he views above expresed return an

af firmative answer to the proposition
stated, and result in en efflrmance
of the Judgment, anc it Is hereby

af firmecs"”

in the ease of larrington vs. the City of "t. louls,
107 ¥o. 327, the covrt had before it for conslderation the
stotute relating to the co pensation of the sherl f of the
City of “te Louis wh'ch statute, 'n effeet and substance,
nrovided thet the sheriff may, 'or each yeear of his term,
rece’ve »snd retain fees that do not exceed the sum of ten
thoussnd “ollars (310,000) sand ‘hat ell fees, comrensation
and emoluments collected by him sa sheriff in excess of the
suvm rermlitted to be rotained by him should be »aild to the
treasurer of the Clty of 5tes Louis. The proposition as here
confronte! the eourt is snalagous In the rresent instance.

In passing upon the constitutional rrovision relating
to when the fees of any executive officer, of any city or
municipality shell not exesed the sum of ten thousand “ollars
({10,000) =nd the wrovision when fees are earned and not
collected in "he year in which rhey are earned, the court
snilc, at rage 330:

""he section of the constitution
before cuoted deelares ‘n plain terms
that the feos of no such officer, ex-
clusive of salaries actuslly paild to
his deputles, shell exceed the sum of
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$10,000, for any one yea~es Thls cfoes
not mesn hat the fees, over and alove
éderuty hire, shall not exceed 20,000
for two yesrs. The law !tself dlvides
the official term into years for all the
purposes of aprlying the lim!tstion as
to the a~ount of fees wh'ech the sheriff
may retaine btach year of the official
term stands by ltself. It follows

that the sherif’ must render a separate
secount of receipts snd expenses for
each year. Vhen the fees for the parti-
cular year reach the anount of 10,000,
with exrenses added, the balance must
be pald over to the clty. The excess

of one year can not be carrled Iinto
another year l'or the purpose of bring-
ing the fees of that yesr uwp to 10,000,
w.th deputy hire ead -« It !s not the
objeet of th!'s law to make the clear
compensation of the sheriff 10,000,
ner annum. Hls cowrensntion for each
year must come "rom the fees and emo-
luments of the office for that year, but
when they reaeh the clear sum of 10,000,
tl-: balance must be raid over to the

c Je

With this result it is proper to be more
explicit as to what fees must be brou ht
into eachi{ear’s account, For 1llustra-
tion we will take the first year of the
first te'm In this case, The reccipts
for that year will be cornposed of the
fees and emoluments earned and collected
durlng that year, and, also, of the fees
and emoluments sernei durlng the year,
but collected curing a subsequent yesr,

In other words, 'he fees of a narticulasr
year are those earned during thet yesr, no
matter when collected. It often oscurs i:-at
fees and commlssions are camnei In one
yesr anc collected ‘m & sueceed!ng year.
711 such fees end commissions must dbe
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carried 'nto the aecount of the year
in which they were earned,"

n the case of Corbln vs. Adair County, 171 Mo, 385,
the “upreme Court had before 1t for consideration, fees
earnes by a eircult clerk snd collected by the successor
to the clreuit clerk. /né, ln rassing upon the right of
the former circuit clerk to recover the uncollected fecs
from his predecessor, st page 359, snld:

"The testimony of -1la ntiff further
“isclosecs that a larpge amount of fees
are due h'm as circult clerk, of which
at least 1,200 are collectible and
when collected by ‘he sherif or his
suecessor they will belong to him
until he has recocive! the smount of
the sslary earned by him “or the yesr
1898, not to exceed 71,600, (/llen

ve Cowan, 96 ¥o. 193.) ‘o that 1t is
aprarent tha: the rlaintiff ‘s not
remediless, 7o ths amount of the
difference betweon the fees collected
by him wh'eh he had earmned in 1898

and retained, snd the smount esarned
eand not collecte for that year, not
excoading 1,600, he can demand and
recover the uncellecte! fees from

hls suecessor, an! h!s own evidence
shows they will be more then sufficient.
Sut these co-sideratlons are really
cutaslde of the case before us, This
bill ‘s -redisnted upon mistrke of
fect and fraucd, and there 1s no founda-
tion “or either charge In the record
end the judgment of the elreouit couri
dismissing hls bill wes right and =
affirmed."”

‘rom the sbove cases, t will be noticed that fe-s
esned by a clreult clerk during sny par ticular yesr are
entitled to be received by a clireult clerk, even though
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collected 1n another year and that such fees, when.collected,
would be chargeable to that particuler yesr's accounte

ft will =l:0 be ncticed that a -erson -ay recover f{rom the
succes or to the of lce of the ¢ reult rlerk, {ees collectel
by ‘he succes-or, when ‘hey were earned in snother yesr by
one who was at that time the clirenit -lerk.

CONCLUS ION

It is the opinion of this depsrtment that the cireuit
clerk in 1936, who resigned Jmuary 1, 1937, is ent! tled
to all the fees earned by him In 1938, regardles: of when
collected, not to exceed the meximum smount he ‘g sllowed
to retsin under the jrovisions of “ection 11786, Laws of
Hls=ouri, 1533, rage 36%.

fespectfully submitted,

RUSCELL Ce STURE
fssistant /trorney Jenersl

(Aeting) “ttorney Ceneral
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