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CJUNTY COURT: ) 
) 

DEPUTY COUNTY CL1~RK : ) 

Does not have to assign its reasons in the 
record for i ts refusal. to app!·ove the County 
Cle rk' s appointment of a deputy county clerk. 

December 14, 1937. 

h 

Lonorablc Hi c ... ard c. Acllby 
~rosecuting Attorney 
~hillicothe, ~issouri 

Dear Sir: 

This i s to acknowledr e r eceipt of your letter of 
November 27th, in Which you request the opinion of thi s 
Lepartment on t he following question: 

Under Jection 11680, Revised ~tatutes of ~i ssouri, 
1929, an appointment of a deputy cl erk made by the county 
clerk Should be approved by the judge or judge s , or a 
majority of them in vacation, or by the court . The questi on 
i s , if the county court refuses to approve the appointment, 
does it have to give its reason for such refUsal? 

.. 

In an opinion to Honorable Randall R. Kitt , .t>ro se­
cuting J1ttor ne: of Livingston vounty, dated Larch 15 , 1935, 
t h i s uepartment held that the •county court may r efuse to 
approve t he appointment of a deputy county cl erk when they 
have r ea sonable ground to believe that said deputy is incapable 
of per f orming the dutie s of said office, f or any rea son, or is 
a i squal ified by virtue of the provrsions of any statute or 
the constitu t ion . " '. e a r e enclos ln,: copy of the above mention­
ed opinion. 

Section 11680, supra , does not state that the county 
court is required to set forth its reasons for disapproval 
of a deputy clerk appointed by t he county c l er l • 

Attuched to your lett er of request i s a certified 
copy of t he order of the county court o f Livingston l..ounty 
made at the bovember Term, 1~35, in Which two members of the 
court r e:f'used to approve the appointment of a deputy county 
cler k , in which the court does not state the reasons f or its 
disapproval . \7e have been unable to find ·any case in -~>1i s souri 
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or else~here where a confirming body , such as the county court 
i n this instance, i s required to state its reasons why it does 
not desire to ~prove or confirm an appointment made b ;.· a 
person who has the au thority to make such appointment. 

a id: 
In 46 Corpus Juri s , page 953, Section 68, it is 

11 .. h ere the appointment i s made a s a 
result of a nomination by one authority 
and confirmation by another, the a ppoint­
ment is not complete until the action 
of all parties concerned has been had. " 

1md this statement of law i s approved in .jchulte v • 
.:;it~~ of Je ffer scn, ( .~. o . Ap . ) 273 s . w. 170 , i n which the 
Kansas City ~ourt of Appeal s said (1 . c . 172): 

" I t is well settled--

n ' .• here the appointment is made as 
the re sult of a nomina tion by one 
authority and confirmation by another, 
the appointment is not complete , until 
t he action of all bodie s concerned has 
been had, and t he body which has been 
intrusted with t h e power of confir~g 
appointments may r econsider its action 
before any action based upon its f irst 
decision ha s been taken.• 13 ~yc. P• 
1372; MeaCham' s Public Of f ice and 
Officers , Sections 114, 124; 22 R. c. L. 
P• 433, Jection 84. 

" ;.Jlainti ff was not a de jure officer 
until at l east conf irmed by t he council. 
If anyt~ at all , he was a de facto 
officer, and such offi cer i s not entitled 
to t he emoluments of the of fice . 29 Cyc . 
1393; Sheridan v . City of ~t. Louis, 
183 L O . 25 , 39 , 40, 81 v e r .• 1082, 2 ann. 
Cas . 480 ; Luth v . hansas City, 203 wo . 
App . 110 , 113, 218 ~. \, . 901; Throop on 
t ub1ic Of f i cers , ~action 517 . " 
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In l'roop on 11 l:ubl1c O"f1 cers," page 491 , 3ect1on 
517 , which might be applicable to the questron you have in 
mind, it 1u stated: 

".tLl though, under t he rule laid down 
b .., the courts in l'lew York, a voluntary 
~ayment by the municipality of the 
salary of one who i s merely an offic~r 
do facto ,protects the m~1pality, yet 
if it refuse s to pay the salary, he 
cannot recover it by a ction. As was 
said, in one of t he cases, establishing 
tho f ormer rule, 'the right to the 
salary and emoluments of a public office 
a ttache s to the true , and not to the 
mere colorable title; and, i n an action 
brought by a pe rson claiming to be a 
public officer, for the f ees and compen­
sation given by law, h i s title to the 
office is in i s sue , and if that is 
defective, and another has t he real 
right, although not in po ssession, the 
plaintiff cann ot r ecover . .tlctual incum­
bency , merely, ~ives no right to the 
salary or compe n sation.' ~o, vmere a 
per son cla1~ing to be r i ghtfully entitled 
to a municipal of f ice, on the cround 
that he held over upon the fai lur e of 
t t e appointing power to appoint his 
~uc~es~or, ap. lled f or a mandamus, to 
compel the mayor t o e ounters i gn a 
warrant of t he ci t y comptroller for his 
salary; and it appeared that t he ap.t,li­
cant' s right to hold over wa s ~uest1onable ; 
t u e court denied the applicat i on, saying: 
1 J.he ::iala r y and fee& are incident to the 
title, and not to t he usurpation and 
colorable pos session of an off ice • • •• 
It does not follow' {because the act s or 
an officer de facto are valid} 'that a 
right can be a s serted and enforced, on . 
behalf of one who acts merely under 
color of off i ce , as if he were an officer 
de jure. ~'ihen an individual clairls by 
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action an offi ce , or the incidents to 
t he of _·ice, he can only recover upon 
proof of title . ! O ~so~sion under 
col or of r ight may woll serve a s a 
shiel d for de fence; but cannot , as 
agains t the public, be converted into 
a weapon of attack, to secure the 
fruits of the usurpation and the 
incidents of the office.' " 

It must be kep t in mind and i t needs no citation 
of authority that there i s a presumption of right action by 
an official and if 'the county court did not approve the 
appointment it was not es ~ential that it mako a recor d of 
its reasons f or the rejection. 

As a p ractical proposition a gr eat many bodies 
have the power and authority to approve an appointment 
made by an ex~ cutive officer and we do not f ind t hat that 
body i s required to state i ts reasons why it does not approve 
a certain inLivi dual appointed . £he ~nate in ~ssour1 baa 
the authority to conf irm certain appointments Aade by the 
~ecutive, but each individual ~enntor nor tne body i tself 
i s not required to state its reasons 1n the record for not 
confirming a cer tain appoi ntmen t. I n certain municipalities 
the mayor or other executive officer is authorized to make 
certain appointments and the council or the body of alder­
men must appi·ove same. 

In the absence of a stat ute which requires the 
county court to state i ts reasons f or the disapproval of 
an appointment under Section 11680, R. ~ • ... o . 1929·, we 
concl ude that i t i s not nece ssar y f or tho 11 judge or judges, 
or a majority of them in vacation, or by the court" to set 
f orth t he reasons f or said disapproval. 

It is, theref ore, our opinion that the county 
court by its action taken, as set fort h in the appended 
order, i s suff icient and that the court was not required 
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t o set forth its reasons i n its order of non-approval 
of tt..e ap,~...~ointment of t he deputy county cl erk. 

A:P}JHOVED: 

J. l:J . TAYL\,..R 
(Acting} A ttor~y-General 

CR.! : ..!iG 

Very t ruly your~. 

COVELL R. HL'WITT 
~ssistant Attorney- Genera 


