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OFFICERS : SHERIFFS: EXECUTIONS: I ncoming s ueriff may complete 
sale of property under execution 
where outgoing sher iff has levied 
but not completed sale . 

Varch 12 , 1~ 37 

Hon . Richard ~,., . , shoy, 
Prosecutinf Attorney , 
Livintston County , 
Cld l l i e- otho , I.:iss ouri • 

.L-ear Sir : 

hi~ dspartment acknodl edges receipt of your 
inti iry of February 27t h , which is as fo llows : 

"dill Uhrmacher , Sheriff , has 
asked me to obtai.n a written 
opinion f rom the Attor ney­
General ' s office on a question 
in, ol ving an execution and 
transfer of title under t he 
f ollowing circumstances . Roy , 
while he was Sheriff , received 

n execut ion on some l and l evied 
upon the 1 ~.nd , and after the 
s a l e of the land to be h e l d in 
the January term of Court , but 
a f t er his t erm expired . Now, 
on t he dny P.oy advertisad the 
sale to be h~ld , ins t ~ad of ~oy 
se l ling the l~nd Bi l l ent 
ahead 'nd sol d the l and and 
issued a title to the r urchaser 
of the l and under tha t s a. l e . 
en Janu~ry 1 , whan 3ill a s sumed 
the ofr ice , Roy turned over to 
him t he wr itten returns and 
assi~ned t ham over to Jill , 
s t ating what be bad done and 
assit nint all Lis ~laims to the 
fees in ell thos e cases . 

"dill is very interested in 
obtainine the opinion from 
you tha t he can use f or 
authority as there have been 
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a number of sales under the 
l ra1nage District which wer e 
mnde i n this fash ion , and the 
question has arisen up here 
on this . Bill asked me to 
write you a bout it . 

11 e would apT'reciate your 
opinion on this matter at 
your earlies t onvenience 
as Bill is in s omething of 
a quandar".' a bout it and 
wou l d like to 1P" o what to 
do a bou t it • " 

. ·e understand vour oues t ion t o be t ho following: 
r.a- . Uhrmacher is the · present sheriff of your co1 n ty <ind 
was inducted into S 1 ch off ice the f irst of t h e year 1S37 , 
and a t the time he qualif i ed and became the sheriff , act­
ing as such , there were t urned over to h im by the out­
goin£ sheriff certa in offi c i a l actions and mattors which 
had been started by the outgoing sheriff and were not 
compl eted unt i l the f irst of the year when t he n ew sher i ff 
took office, among them being that an execution was is­
sued ~nd levied u pon l and by the ol d sheriff , and the 
land was advertised for sale by the old sheriff , but the 
date fixed. in the no ,· i ce for the sal e was in January and 
after t he ol d sheri ff ' s term of office h ad expired . Is 
t he present sheriff , who took ofrice t he f irst of the 
year 1~ 37 , the proper person to hol d the sal e and sell 
said l und under said execution and execute a deed there­
for to the purchaser? 

lOY' S : 
. ection 1215 , R. S . Mo . 1929 , provides as fol-

"\,henever the term of office for 
which any sheriff shall have been 
e l ected has exr i r ed, * * * it 
shall be his duty to deliver over 
a ll writs of execution not execut­
ed to such person as may have been 
e l ected or apJ ointed and quali fied 
to discharge the &1t ies of sheriff; 
and such new sheriff shall receive 
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all such writs, and proceed to 
execute the s ame , in t he s ame 
manner as if such writs bad been 
orig inally directed to him; >~ ·:~ 11 

! n t h o case of ~> orter v . Mariner , :50 1 o . 364 , 
Bur rus , who was the sheriff whon the first execut : ons 
were issued , mnde the l evy and returned the execu t , ons 
wit hou t any sal e of the property l ev i ed on , ana then 
he died . i'he new executions were issued to Hayden , the 
t hen sheriff , but his term of office expired before he 
made t he deed , ~nd it was contended that no sheriff 
excer t t .he one ho made the l evy cou l d make a deed after 
t he e xpiration of h is term of office . The statute at 
t hat time was very similar to t he statute at pr esent 
the l aw in this state and whi ch is quoted a bo' e . 'rhe 
court there says , 1 . c . 367 : 

"If the deceas ed officer , in 
case he had lived , coul d have 
made a deed after h is term 
had expired, so can the officer 
who makes the sal e of the prop­
erty l evi ed on . And in fact he 
is the only party to make the 
deed , nnd can do so without 
any order of the c our t . " 

Tn the case of Ozt, rk Lana <And Lumber J o . v • 
.~<'ranks , 156 . o . 673 , it is lL l d t hat i t is f\ r O'"' )r ... ·or 
a sheriff bos e term of office has expired to moke a 
deed to cor rect a mis take in a deed made by him P S such 
off icer whi l e in office , the mistake being that the 
deed was signed by the circuit c l erk , but a cknowl edged 
in open court by t h e she r i f f , ~nd a l so in a r ecita l 
that t he judgment f or taxes was a gainst .J . f'orby Yiher e­
as the judgment itse l f r e cited that l t was against M. 
L.arley . At r age 689 the follow i ng i s stated: 

11 ' I t is a well settled rul e of 
law, however--and a rule or· the 
common l aw, r ecognized and con­
firmed by statute-- that wh en an 
execu tive officer has begun the 
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s ervice , or commenced the per f orm­
ance of a duty, and thereby in­
curred a responsibili ty , he has the 
authori ty, ···nd indeed is boul"ld to 
go on and compl ete it , although 
his general authority as such officer 
is SUperseded by his removal , or by 
the expiration of his term of office .' 

"In Porter v . Mariner , 50 Mo . 364,it 
was hel d that a sheriff may af t er the 
expiration of his term of office , and 
without an order of court make a deed 
to l and l evied on by his predecessor . " 

I n the case of Merchant ' s Bank of St . Louis v . 
Farrison , 3c !. o . 434, 1 . c . 443 , the c ourt s ays: 

"It is insisted by the defendants 
t hat the sheriff , having mn.de h i s 
endors ement of a 1 ~vy before h is 
resignation, had r ower and au thority 
under t he statute to ~ o on and 
compl ete the l evy , by an advertise­
ment and sale , after his ros1~na­
tion, and notwithstanding t hat he 
had turned over the writ unexecuted 
to the coroner , h is succes s or i n 
off ice f or the time being . 'The 
statute provides that i t sha ll be 
t ho duty of a sheriff who has re­
siened • to deliver over all wri ts 
of execution not executed to such 
person as may have been elected 
or a ppointed and qualifi ed t o dis­
charge the du ties of sheriff , and 
such new sheriff shall receive a ll 
such writs , and proceed to execute 
the same in the same manner a s if 
such writ had been originally ad­
dressed to h i m; 1 -~· * ~ In Duncan 
v . Katney, 29 Mo . 368, where the 
former sheriff had not only endorsed 
a l evy, but advertised the property, 
before turning over the writ to h is 
successor , it was hel d that the 



hon , Hichar d c. HShby - 5- March 12 , 1937 

successor \Tas bound to adopt the 
acts of h is predecess.or , without 
incurring the exnense of a new 
levy a nd adver t i sement , unless 
satisfied that they \far e illegal 
and irregul ar . And in the case 
of Carr v . Youse , ante p . 346 , where 
a n ew sheriff h nd been a~pointed , 

it was hel d to be entire ly nroper 
f or the coroner to deliver over h is 
unexecuted process to t he new sheriff 
and that it was l egal and proper 
for the sheri f f to compl e te the 
execu tion of it • .:~ ·· ~• aut with­
out determining the question, 
whe ther a valid l evy had been made 
here , it is suf!' i c i ent , we think , 
t .ha t the execution hnd been actual ­
ly handed over to h i s successor , 
whereby h is power over the execu­
tion and his whole function as 
sheriff had ceased and come to an 
end; he no longer had any autbori ty 
to act in the matter . " 

Thes e three cases are r~ferred t o just as t hrow­
ing some lit ht on the construction of statutes similar 
to the s ection here under consideration . However , we do 
not unders t and the inquiry in your instance to have r efer ­
ence to whether the former sheriff may nroceed , and there­
f ore do not express oursel ves on tha t question. 

I n the case of Kane v . , c Cown , (1874) , 55 •'o . 
161, the court d i scussed a. simil3r question t o the one 
here r resented , nd said , 1 . c . 197: 

"But u non the whole we think the 
intention of tho l aw was to r e ­
qu ire execut ions not compl e tely 
execut ed to be handed over to nnd 
compl e ted by the sheri f f in office 
at t he time of the s a l es . The 59th 
section does not prOhi bit t h is in 
the case of l evies by a previous 
sheriff , although t he 60th sec tion 
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undoubtedly authori zes the sheriff , 
who levies th .... \Jr l t, to eo on u.nd 
compl ete the various a cta requ ired 
under the orir inal process . ~e is 
not required to ~o so , and the 
practice has been other wi s e . '11lia 
s ection is mere ly designed to t ive 
vali~ ity to , or rather to recognize 
tho validity of , a title acquired in 
this r.ay . Tho power of the officer , 
who ~1kes the l evy, to proceed with 
t he advertisement , salo and deed is 
recognized . du t the 59th section 
does not say that , if the or1~inal 
officer , who l evies tho writ, hands 
it over to his successor , who pro­
ceeds to mske adver tisement and 
sale , and deed , such sale and deed 
are void . 

" tdmittinc tha t this section does 
not require the sheriff who makes 
the l evy to hand over t ho writ to 
hi s successor , sim~ly because his 
ter~ of office has expired , and 
tha t the words ' not executed ' 
have no arplication to a case where 
there has been a levy , still it 
does not or~ t the officer f rom 
so ~din[ O\er t o h i s successor 
writs whi ch have b&en only partia lly 
executed ; and in e ither event the 
9ale is valid ~nd the deed valid . 
The successor mrty adopt the levy of 
h is predecessor and proceed .. ith 
the advertisement , sale and deed; 
and so i f the ori g inal sheriff who 
makes the l e vy, instead of handing 
ovor to h is successor the writ , 
chooses to proceed under the 62nd 
section and make advertisement , sale 
and execute a deed , it is also 
val id . " 

In the Kane case the jydgments were rendered 
in April, 1864 , nnd the execut i ons on them were return-
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a ble to the October Term, 1864 . No October term was 
held . The executions were levied and as no sales could 
have been made in October , ·1864 , new executions were 
issued in February, 1865 , returnable to the April Term, 
1865 , or the writs were handed over to the sheriff 
elected and acting in 1865 , to be completed after levy . 

By the provisions of Section 1215 , supra , it 
i s the duty of the former sheriff to deliver over "all 
writs of execution not executed" to h is successor . It 
wou ld seem t hat the fair meaning of the ~ords "not 
executed" is tha t the writs have not completely run 
t h eir course as contempl ated in the l aw. The statute 
does not s ay a ll writs on which l evy has not been made 
or has been made , and by the use of the term nnot 
executed" it wou l d seem that it is the duty of the re­
tiring sheriff to turn over to the incoming sheriff a ll 
writs , speaking of them with reference to the se le of 
land under exe cution, where the l and has ~ot been 
actually sold under the advertisement had r ursuant to 
the execution issued. 

COlWLliSlON 

It is our opinion that the incoming sheriff 
was authori zed under the statute to receive from the 
outgoing shel'iff all writs of' execution not executed at 
the time of the expiration of the term of office of the 
outgoing sheriff , and to proceed with such writs and 
the execu r.ion thereof i n the same manner that the re­
tiring sheriff should have proceeded if he had continued 
in office, and that a writ of execution is not executed 
and therefore is within the provisions of Section 1215, 
\'!hen it has been delivered by the clerk t o the former 
sheriff during his term or office , and was by him 
levied and by him advertised for s a l e , but the sale 
had not yet occurred at the time his term of office 
expired, and the s ale date as fixed by sai d not i ce of 
sale under execution was at a date after the incom-
ing sheriff had been inducted int o office and qualif ied 
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and was acting , ~nd that it is the duty of such in­
coming sheriff to compl ete said sal e and hol d sai d 
sale ~nd execute the deed therefor . 

Yours very trul y , 

DR \K ~ _tT .... 8N , 
~ssistant Attorney General . 

;r . .• Ti,YLOR 
( , ctinr) At torney Gen0ral . 


