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Prosecuting Attorney,

SHERIFFS: EXECUTIONS: Incoming sueri€f may complete

der execution
1ff has levied
ale,

Livingston County,
Chillicothe, lMissouri.

Dear Sir:

This department acknowledges receipt of your

inouiry of February 27th, which is as follows:

"3111 Uhrmacher, Sheriff, has
asked me to obtain a written
opinion from the Attorney-
General's office on a question
involving an execution and
transfer of title under the
following circumstances. Roy,
while he was Sheriff, received
an execution on some land levied
upon the lund, and after the
sale of the land to be held in
the January term of Court, but
after his term expired. Now,

on the day Roy advertisdd the
sale to be held, insteaad of Roy
selling the land Bill went
ahead and so0ld the land and
issued a title to the vrurchaser
of the land under that salse.

(n Jamuary 1, when 381ll assumed
the office, Roy turned over to
him the written returns and
assigned them over to 31il1,
atating what he had done and
assigning all his claims to the
fees in all those cases.

"5111 is very interested in
obtaining the opinion from
you that he can use for
authority as there have been
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a number of sales under the
Irainage District which were
made in this fashion, and the
question has arisen up here
on this. Bill asked me to
write you about it.

" e would aprreciate your
opinion on this matter at
your earliest convenience
as Bill is in something of
a2 cuandary about 1t and
would like to krnow whet to
do about it."

we understand vour guestion to be the following:
lir. Uhrmacher 1s the present sherifi of your county and
was inducted into such office the first of the yesar 1£37,
and at the time he gualified and became the sheriff, act-
ing as such, there were turned over to him by the out-
going sheriff certain official actions and mattoers which
had been started by the outgoing sheriff and were not
completed until the first of the year when the new sheriff
took office, among them belng that an execution was is-
sued and levied upon land by the old sheriff, and the
land was advertised for sale by the old sheriff, but the
date fixed in the notice for the sale was in January and
after the old sheriff's term of office had expired. 1Is
the present sheriff, who took office the first of the
year 1957, the croper person to hold the sale and sell
said land under saild executlion and execute a deed there-
for to the purchaser?

Jection 1215, R. S. Wo. 1929, provides as fol-
lows:

"Yhenever the term of office for
which any sheriff shall have been
elected has exrired, -+ * # it
shall be his duty to deliver over
all writs of execution not execut-
ed to such person as may have been
elected or aprointed and gualified
to discharge the duties of sheriff;
and such new sheriff shall receive
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all such writs, and proceed to
execute the same, in the same
manner as if such writs had been
originally directed to himj # * "

In the case of Porter v. Mariner, 50 Mo. 364,
Burrus, who was the sheriff when the first executions
were 1ssued, made the levy and returned the executions
without any sale of the property levied on, and then
he died. The new executions were 1ssued to Hayden,the
then sheriff, but his term of office expired before he
made the deed, and it was contended that no sheriff
excevt the one rho made the levy could make a deed after
the expiration of his term of office. The statute at
that time was very similar to the statute at present
the law in this state and which 1s quoted above. The
court there says, l. c. 367:

"If the deceased officer, in
case he had 1lived, could have
made a deed after his term

had expired, so can the officer
who makes the sale of the prop=-
erty levied on. And in fact he
is the only party to make the
deed, and can do so without
any order of the court."

In the case of Ozark Land and Lumber Coe. V.
Franks, 156 lo. 673, 1t is h=1d that it is propar for
a sheriff whose term of offlice has expired to make a
deed to correct a mistake in a deed made by him 28 such
officer while in office, the mistake being that the
deed was signed by the circult clerk, but acknowledged
in open court by the sherif{, and also in a recital
that the judgment for taxes was against li. Norby where-
as the judgment itself recited that it was against M.
Marley. At page 689 the following 1is stated:

" 'It is a well settled rule of
law, however--and a rule of the
common law, recognized and con=-
firmed by statute-- that when an
executive officer has begun the
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service, or commenced the perform-
ance of a duty, and thereby in-
curred a responsibility, he has the
authority, snd indeed is bound to

go on and complete it, although

his general authority as such officer
is 8uperseded by his removal, or by
the expiration of his term of office.!
- *

"In Porter v. Mariner, 50 Mo. 364,1it
was held that a sheriff may after the
expiration of his term of office,and
without en order of court make a deed
to land levied on by his predecessor."

In the case of Merchant's Bank of St.Louis v.
Harrison, 39 Ho. 434, 1. c. 443, the court says:

"It is insisted by the defendants
that the sheriff, having made his
endorsement of a levy before his
resignation, hsd rower and aunthority
under the statute to go on and
complete the levy, by an advertise-
ment and sale, after his resigna-
tion, and notwithstanding that he
had turned over the writ unexecuted
to the coroner, his successor 1in
office for the time being. The
statute provides that it shall be
the duty of a sheriff who has re=-
sisned '"to deliver over all writs
of execution not executed to such
person as may have been elected

or appointed and qualified to dis-
charge the duties of sheriff, and
such new sheriff shall receive all
such writs, and proceed to execute
the same in the same manner as if
such writ had been originally ad-
dressed to himg!' # * # In Duncan
ve. Matney, 29 Mo. 368, where the
former sheriff had not only endorsed
a levy,but advertised the property,
before turning over the writ to his
successor, it was held that the
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successor was bound to adopt the
acts of his predecessor, without
incurring the expense of a new

levy and advertisement, unless
satlisfied that they were 1illegal
and irregular. And in the case

of Carr v. Youse, ahte p. 346, where
a new sheriff had been appointed,
it was held to be entirely vroper
for the coroner to deliver over his
unexecuted process to the new sheriff
and that 1t was legal and proner
for the sheriff to complete the
execution of 1t, = #« But with-
out determining the guestion,
whether a valid levy had been made
here, it is sufficient, we think,
that the execution had been actual-
1y handed over to his successor,
whereby his power over the execu-
tion and his whole function as
sheriff had ceased and come to an
end; he no longer had any authority
to act in the matter."

These three cases are roferred to just as throw-
ing some 1light on the construction of statutes similar
to the section here under consideration. However, we do
not understand the inquiry in your instance to have refer-
ence to whether the former sheriff may proceed, and there-
fore do not express ourselves on that question.

In the case of Kane v. McCown, (1874), 55 lNoe.
181, the court discussed 2 similar question to the one
here presented, and seld, l. c. 197:

"But uron the whole we think the
intention of the law was to re-
auire executions not completely
executed to be handed over to and
completed by the sheriff in office
at the time of the sales. The 5¢th
section does not prohibit this in
the case of levies by a previous
sherlff, although the 60th section
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undoubtedly esuthorizes the sheriff,
who levles th< wrlt, to go on and
complete the various acts required
under the original process. He is
not required to do so, and the
practice has been otherwise. This
saction is merely designed to ;ive
validity to,or rather to recognize
the validity of', a title acquired in
this way. The power of the officer,
who makes the levy, to proceed with
the advertisement, ssle and deed is
recognized. <ut the 59th section
does not say that, if the original
officer, who levlies the writ, hands
it over to his successor, who pro-
ceeds to make advertisement and
sale, and deed, such sale and deed
are void.

"idmitting thzat this section does
not require the sheriff who makes
the lsvy te hand over the writ to
his successor, simply because his
term of office has expired, and
that the words 'not executed!

have no application to a case where
there has been a levy, still it
does not nrobibit the officer from
80 handing over to his successor
writs which have been only partislly
executed; and in either event the
sale is valid and the deed valid.
The successor may adopt the lsvy of
his predecesser and proceed with
the advertisement, sale and deedj
and so if the original sheriff who
makes the levy, instead of handing
over to his successor the writ,
chooses to proceed under the 62nd
section and make advertisement,sale
and exacute a deed, 1t is also
valid. "

In the Kane case the hidgments were rendered
in April, 1864, and the executions on them were return-
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able to the Cctober Term, 1864. No October term was
held. The executions were levied and as no sales could
have been made in October, 1864, new executions were
issued in February, 1865, returnable to the April Term,
1865, or the writs were handed over to the sheriff
elected and acting in 1865, to be completed after levy.

By the provisions of Section 1215, supra, it
is the duty of the former sheriff to deliver over "all
writs of execution not executed" to his successor. It
would seem that the failr meaning of the wrords "not
executed" is that the writs have not completely run
theilr course zs contemplated in the law. The statute
does not say £11 writs on which levy has not been made
or has been made, and by the use of the term "not
executed" 1t would seem that it 1s the duty of the re-
tiring sheriff to turn over to the incoming sheriff all
writs, speaking of them with reference to ths sale of
land under exzscution, where the land has not been
actually sold under the advertisement had pursuant to
the execution issued.

CONCLUSION

It is our opinion that the incoming sheriff
was suthorized under the statute to receive from the
outgoing sheriff all writs of execution not executed at
the time of the expiration of the term of office of the
outgoing sheriff, and to proceed with such writs and
the execution thereof in the same manner that the re-
tiring sheriff should have proceeded if he had continued
in office, and that a writ of execution is not executed
and therefore ig within the provisions of Section 1215,
vhen it hes been delivered by the clerk to the former
sheriff during his term of office, end was by him
levied and by him advertised for sale, but the sale
had not yet occurred at the time his term of office
expired, and the sale date as fixed by saild notice of
sale under execution was at a date after the incom=-
ing sheriff had been inducted into office and cqualifiled
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and was acting, 2nd that it is the duty of such in-
coming sheriff to complete said sale and hold salid
sale and execute the deed thersfor.

Yours very truly,

DRAK?T LATSON,
Assistant Attorney General.

ArPROVED:

Je e TAYLOR
(Acting) Attorney Gencral.



