
I ;:;PE CIAL ROAD Dio:>TRI CT : Prosecut ing Attorney is not 
r equ i red to r epresent special 
road d ist ricts . 

August 28, 1936. ~,-;.. 

Honorable H. Parkor Iork 
Prosecuting Attorney 
Schu7~er County 
Lancaster, Missouri 

Dear Sir: 

TbJJJ will acknowledge receipt o~ your request tor 
an official opinion under date of August 19, 1936, 
which read• aa :follou: 

~The Commissioners of a epec1al road 
district in my county toll me that 
they are building a new road in their 
diatrict with the help o~ Govt . aid 
and hav e met with some difficulty in 
that one land owner retuaea to give 
the right-of-way. for the road. 'l'be 
question ia thiss what procedure should 
be followed to force t h ia road t brough' 
Should I aa Prosecuting Attorne7 of 
Schuyler County represent them or 6ould 
they employ counsel of their own? Under 
section 8025 R. S . '29 they are made a 
bod7 corporate and possess all waual 
powers of a corporation for public 
purposes . They are empowered to •~ 
am be aued in their own name. Section 
1340 R. s. '29 provide• a special. pro­
cedure for certain corporat ions aDd 
'other corporat iona created under tbe 
lawa of this atsate for public uae' to 
follqw 1n condemn1~ property for 
their i\S·&, Would a special road dis­
trict come under tbia latter section' 
Or would section 7840 R. s. '29 appl,., 

"As thia mat ter is urgent on aecount 
of the Govt . aid connected with it I 
will appreciate your giving tt immediate 
attontion." 

We are ass-uming that the particular road diatrict 
ref'erred to in 7our letter ,.... organized under Sect!.on 
8024 R. s . ~o. 1929• which prov1de8J 
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"Terribor.J not exceeding eigbt mile s 
square, wherein is located any cit7, 
town or village containing lese than 
on& hundred thousand inhabitants, ma7 
be organized as hereinafter set forth 
int ) a special road district: !!:2::, 
vided, however. the provision• o~ thta 
section shall not appl y t o counties 
under township organizations. am 
shall not anpl y to all counties 1n 
this stat e now containing or which 
may hereaft er c ontain 50, 000 inhab• 
itants or more and lying adjoining 
any cit~ of ~his s t a te containing 
300. 00Q inhabitants or more. " 

The f ollowing Sect i on, 8025 R. s. Mo. 1929, provides 
t hat every district orbanized under the provisions of 
this Art icl.e sha11 be a b ody corporate and possess the 
usual power of corporati on f or public purposea . Said 
s ection provides as followss 

"~very such district organized under 
the provisions of this article shall 
be a body corporate and possess the 
usual powers of a corpor a t ion for 
public purposes, and shall be known 
and styled ' • ••••••• special 
road dist rict of • • •••• county,' 
o.s may be deaignated by tbe count7 
court by order or record, and 1n tl:at 
name shall be capable or suing aDd 
being sued and or contracting and 
being contracted with. " 

In the case of State ex rel. Wammaek & Welbor.n v . 
Affolder 267 s. w. 493, 1 . c . 494 and 495, the Court 
said with regard to it being the duty of the Prosecut-... 
ing Attor.ne7 of said county to represent said road dle­
tr1ct in looking after a bond issues 

"Uas it the duty of the prosecuting 
a ttorney t o r ender the aerv~o• wh iCh 
plaintiffs r endered! Section 736 
and 738 prescribe generally the duties 
o f the prosecuting a t torney. There 
is nothing in these s ections whicl1 
may be said to place upon the pros e­
cuting attorney the dut y of looking 
a.fter t his bond issue . '!'here are 
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other sections prescribing duties 
in particular cases. but the sections, 
supra, cover the field genera1ly. 
The bond issue of Duck Creek to~ 
ship was not a matter of county wide 
concern. It was a matter that at­
fected that township onl7• The Act 
of 1917 provided that in a township 
bond issue thereunder the co1mt7 
court shall aet for the townahip. 
The only recognition of townah1p or­
ganization is that the act provides 
in section 10750 that the proceeds 
of the bond sale be turn.ed over 'to 
t he treasurer of the dia·trict or the 
county or town.hip, a.s the case ma7 
be. ' In the r eference quoted, and 
in sect ion 10748, it wi1l be s een 
t hat, not only was township org~ 
ization taken into account, but a~ao 
special road districts organized under 
sections 10800 et aeq. aDd section• 
10833 et aeq., R. s. 1919• Keither 
the act of 19017, nor the Special 
Road District Acta, makes it the 
duty of the prosecuting attorney to 
advise or rEt"tder s ervice . * * ~ ~. 
Since there is no atatute directing 
generally tba t the prosecuting at­
torney shall act for the townahip 
in counties under townah1p organ­
ization, it 1a our concluaion that 
i t was not t he official duty or the 
prosecut i ng attorney tor end•r tbe 
services which plaint1t1'a re~ered. " 

While State v . Affolder, supra, eapeo1ally deala 
with the assistance of the Proaeeuting attorne7 relat1Ye 
to a bond issue, wo think tbe holding of the Court ia to 
the problem here UDder consideration. 

COUCW SION 

In view of the foregoing, it ia the opinion of tbia 
department that, in tho abaence of aD:7 .tatutor}' provision 
requiring the Prosecuting Attorney to advise and assist 
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a special road d1etr1ct. there is no obligation upon 
him t o render thie eervicee 

Yours very truly 

rnr. OJR SAVI'IERS 

APPROVED& 
~aiatant At torney General. 

JOHN W. HOFFNAi, Jr. · 
(Acting) Attorney General. 

ARllaH 


